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Introduction: 

Private-Public Partnerships are all around us, in fact, it seems to be the only way 

infrastructure is built in Ontario anymore.1 Public knowledge about this powerhouse of an 

infrastructure vehicle, however, is low. There are many conflicting opinions about the 

widespread use of Private-Public Partnerships or ‘P3s’ as they are more commonly referred 

to. Considering the apparent dearth of general public knowledge on the topic of P3s, there is 

certainly no shortage of information on the subject once one starts to look. The focus of this 

paper is on the use of P3s in relation to the procurement of healthcare infrastructure in the 

Province of Ontario. First, I will discuss various definitions used to describe P3s and why the 

P3 model has become the dominant method for the procurement of healthcare infrastructure 

in Ontario. Second, I will explore the types of P3 models commonly used in the healthcare 

sector, and introduce the private partners and the public partners that comprise the elusive 

P3 structure. Third, I will suggest that the contractual rights granted to the private partners 

under the Project Agreements for these healthcare facilities more closely resemble property 

rights – although the main barrier to this argument is the principle of numerus clausus, which 

is also discussed here. Fourth, I will reason that the ‘quasi-property’ rights acquired by the 

private partners are detrimental to the public interest in three ways: (1) P3 construction is 

unjustifiably costly with much of the burden falling to taxpayers, (2) democratic values are 

disregarded, and (3) the overall quality of healthcare and the perception of Ontario’s 

healthcare system is negatively impacted by using the current P3 model. Last, I will conclude 

                                                           
1 As of April, 2016, Infrastructure Ontario’s website lists over 50 ‘major projects’ projects with ‘substantial 
completion achieved’ and another 20 major projects ‘under construction.’ Many of these projects are related 
to procuring health-care infrastructure (new hospitals, expansions, cancer care centres) and others concern 
transit expansions (Eglinton LRT, VIVA Bus), courthouses, detention centres, highways (407, Herb Gray 
Parkway). See http://www.infrastructureontario.ca/Templates/Projects.aspx?id=2147488309&langtype=1033. 
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with suggestions about how to modify the P3 model to enable it to better serve the public 

interest. 

Defining P3s and their Emergence into Ontario 

Unsurprisingly, proponents and opponents of P3s have not agreed on a definition for 

the P3 structure. The diabolically opposed definitions provide insight into the tension 

surrounding the involvement of the private sector in the provision of public services. The 

Canadian Council for Private-Public Partnerships has defined P3s as, "a cooperative venture 

between the public and private sectors, built on the expertise of each partner that best meets 

clearly defined public needs through the appropriate allocation of resources, risks and 

rewards."2 Alternatively, the Canadian Union of Public Employees has defined P3s as, 

“ventures where the private sector becomes a lead actor in the provision of public services.”3 

P3s remain attractive to the public sector because, “… the large upfront costs associated with 

infrastructure projects can either be offset and spread over a number of years through a 

lease or passed directly to the consumer in the form of user fees.”4 Overall, the main 

challenge for P3 advocates is “to determine the optimum mixture of public and private 

resources that lead to the optimum method of providing public services at acceptable levels 

of quality and cost.”5  

                                                           
2The Canadian Council for Public-Private Partnerships, “Definitions & Models” (10 April 2016), online: 
<http://www.pppcouncil.ca/web/Knowledge_Centre/What_are_P3s_/Definitions_Models/web/P3_Knowled
ge_Centre/About_P3s/Definitions_Models.aspx?hkey=79b9874d-4498-46b1-929f-37ce461ab4bc >. 
3 Blair Redlin, “Secretive, Risky, Unaccountable: How Private-Public Partnerships are Bad for Democracy” (21 
November 2004), online: 
<https://cupe.ca/sites/cupe/files/rptbr_Secretive_Risky_Unaccountable_P3_Bad_for_Democracy_1.26.05.pdf>. 
4 John Loxley & Salim Loxley, Public Service Private Profits the Political Economy of Public-Private Partnerships 
in Canada (Halifax & Winnipeg: Fernwood Publishing, 2010) at 2. 
5 Abraham Akkawi in Loxley, supra note 4 at 3. 
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Private-Public Partnerships emerged in Ontario under former Premier Mike Harris in 

the mid-1990s. It was during this time that “…governments at every level were moving away 

from providing services directly, and toward a policy and regulatory role.”6 In the mid-2000s, 

under former Premier Dalton McGuinty, P3 projects came to be administered by a new 

crown corporation, Infrastructure Ontario, which will be discussed in the next section, and 

there was a greater focus on the prioritization of the public interest through the 

implementation of various guidelines on accountability, transparency and performance 

measures.7 By the summer of 2007, of the 40 provincial large scale infrastructure projects 

underway in Ontario, 26 of them were using P3 models. Of those same 40 projects, 35 of 

them were in the healthcare field.8 This trend continues today with the majority of 

Infrastructure Ontario’s current projects dedicated to the healthcare sector.  

Controversy has continued to plague the use of P3 structures with many arguing that 

the guidelines under McGuinty have not remedied the rampant issues with over spending 

and the lack of transparency. Despite the controversy surrounding P3s, the “increase in 

popularity of P3s in Canada in recent years has happened despite the dearth of analysis 

demonstrating their superiority over conventional approaches to the delivery of public 

infrastructure.”9 Further, “provincial auditors have played an important role both in 

questioning dubious claims made for P3s and in pushing for improved practices.”10 However, 

even in the face of scathing back to back reports drafted by former Auditor General of 

                                                           
6 Loxley, supra note 4 at 44. 
7 Ibid at 45. 
8 Canadian Council of Private Public Partnerships, “PPP Project Tracker” (2009), online: 
<http://www.pppcouncil.ca/pdf/tracker.pdf>.   
9 Loxley, supra note 4 at 57. 
10 Ibid at 56. 
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Ontario, Jim McCarter, and by the current Auditor General of Ontario, Bonnie Lysyk, which 

both underscored several problems with the use of P3s in Ontario, these models continue to 

be used across the province. Selected contents of these reports as they relate to hospitals will 

be further examined later in the paper.  

Types of P3 Models and the Private and Public Players in Ontario 

There are numerous models of P3s and the various models are “… best conceived of 

as a continuum, starting from minimal private sector involvement and ending in 

arrangements more closely resembling pure privatization.”11 In other words: 

At one end, there is straight contracting out as an alternative to traditionally 
delivered public services. At the other end, there are arrangements that are 
publicly administered but within a framework that allows for private finance, 
design, building, operation and possibly temporary ownership of an asset.12  
 

The most commonly used P3 models in the construction of Ontario’s hospitals listed in order 

of their placement on the aforementioned continuum are: Build-Finance (“BF”), Build-

Finance-Maintain (“BFM”), Design-Build-Finance-Maintain (“DBFM”), and Design-Build-

Finance-Maintain-Operate (“DBFMO”). The latter two models are frequently used in larger 

scale projects, such as building new ‘mega’ hospitals and so they will be the focus of this 

section. In every model of a P3 arrangement, however, “the private sector is given access to 

budgets, services or facilities that were previously in the public domain and profits from 

this.”13  

                                                           
11 Ibid at 9. 
12Supra note 2. 
13 Loxley, supra note 4 at 15. 
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 In a DBFM project, the private partner will design, build and finance it. Once the 

hospital construction is complete, formal ‘ownership’ remains with the public sector, but 

“the facility is maintained privately pursuant to ongoing maintenance obligations outlined in 

the project agreement.”14 In contrast, under the DBFO model, the private partner will still 

design, build and finance the hospital project but the private partner will also “continue to 

operate and maintain it for the duration of the concession period, which may be 30 years or 

more.”15 Ownership of the hospital “may remain with the public sector (through, for example 

a long-term lease arrangement) or the private sector is the owner and only after the 

agreement has expired does ownership of the facility revert to the public sector.”16 

 With a better understanding of the types of P3 arrangements that are used to provide 

new healthcare infrastructure for Ontarians, I will now move to a discussion about the 

private and public partners themselves. In the public sector, there are two key bodies 

involved with the creation of healthcare infrastructure in Ontario – the Ministry of Health 

and Long Term Care (“MOH”) and Infrastructure Ontario (“IO”). Recall the ‘hands-off’ 

approach of the Ontario government under Mike Harris, and it does not appear that this 

mandate has changed when looking to the present-day mission of the MOH.  

The MOH has changed their focus and their new role states, “that the ministry will 

provide overall direction and leadership for the system… [and] the ministry will be less 

involved when it comes to the actual delivery of healthcare.”17 In practise, this means that 

the MOH is responsible for determining which communities are in need of new or improved 

                                                           
14 Timothy Murphy, “Structuring and Managing Construction Risks in Public Private Partnerships” (10 April 
2016), online: <http://www.mcmillan.ca/Files/StructuringandManagingConstructionRisks.pdf> at 4. 
15 Ibid. 
16 Ibid. 
17 Ministry of Health and Long Term Care, “About the Ministry” (10 April 2016), online: 
<http://www.health.gov.on.ca/en/common/ministry/default.aspx>.  
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healthcare infrastructure. As a part of this process, the MOH is also charged with the 

responsibility for selecting the location together with the local hospital board for the new 

hospital or care facility. In recent years, the site selection process has become quite 

contentious in many Ontario communities including, Windsor, St. Catharines, Collingwood, 

Bracebridge and Huntsville.18 There have been allegations that the selection process lacks 

transparency, and that the process is not respectful of smart growth principles contained in 

the Provincial Policy Statement (“PPS”), which prescribes the government’s land use vision, 

sets the policy foundation for regulating the development and use of land, and applies 

province-wide. The Provincial Policy Statement is: 

issued under the authority of section 3 of the Planning Act and came into effect 
on April 30, 2014. In accordance with section 3 of the Planning Act, a decision 
of the council of a municipality, a local board, a planning board, a minister of 
the Crown and a ministry, board, commission or agency of the government, 
including the Municipal Board, in respect of the exercise of any authority that 
affects a planning matter, “shall be consistent with” this Provincial Policy 
Statement.19 

 
Other specific provisions of the PPS speak to promoting the use of brownfield sites as 

opposed to undeveloped greenfield sites,20 as well as promoting intensification, 

redevelopment and compact form.21 In each of the communities mentioned above, the new 

mega hospital locations which have been selected are on greenfield sites, outside the core of 

the city, contributing to urban sprawl. It has been argued that P3s are to blame for the PPS-

defiant hospital site selection process, and this will be explored in the last section of the 

paper. 

                                                           
18 Citizens for an Accountable Megahospital Planning Process, “Bracebridge and Huntsville” (25 April 2016), online:  
<http://windsormegahospital.weebly.com/bracebridge--huntsville.html#.Vx5JGylzbIU>. 
19 Provincial Policy Statement, 2014, Part II.  
20 Ibid, s.1.7.1 (e). 
21 Ibid, s.1.1.3.4.  
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After the MOH has assessed the needs of the community, and a location has been 

(however contentiously) selected, the project is then essentially handed to IO for completion. 

It is IO who engages with the private sector to issue requests for proposals and ultimately 

select a winning bid. Infrastructure Ontario was created as: 

A Crown agency to assist the Province in delivering its long-term 
infrastructure plan, on time and on budget.  The Ministry of Economic 
Development, Employment and Infrastructure in consultation with other 
government ministries, assesses, prioritizes and determines the overall 
infrastructure renewal budget. The ministry also identifies which projects will 
be assigned to Infrastructure Ontario. Infrastructure Ontario’s main 
responsibilities include: leading and implementing the procurement process, 
assisting project owners with bid documents, including design and output 
specifications, receiving and evaluating submissions, negotiating and 
awarding contracts [and] project managing the construction of the project at 
the request of the project owner.22 
 

The project agreements that are entered into between the hospital crown corporation and 

the private sector can also be located on the IO website. These agreements are lengthy, often 

over 800 pages, and numerous key financial figures, as well as, parties to the agreements 

have been redacted. Other issues stemming from these contracts, including the length of the 

term of the maintenance portion of the contract, will be addressed in a later section.  

As for the private partners, Auditor General Lysyk identified that of the P3 contractors 

used, there are five that received over eighty percent of all IO projects in 2014.23 In the same 

report, Lysyk also noted that of the facility management companies, there were only two that 

took a majority of P3 projects with a maintenance component.24 When a bid is submitted for 

a DBFM or a DBFMO project there are numerous private entities which comprise the bid, 

                                                           
22 Infrastructure Ontario, “Frequently Asked Questions” (10 April 2016), online: 
<http://www.infrastructureontario.ca/Templates/FAQ.aspx?id=2147485351&langtype=1033>. 
23 Auditor General of Ontario, 2014 Annual Report, (Queen’s Printer for Ontario) at 212. 
24 Ibid. 
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resulting in a private and often multi-national consortium. There is a developer, a designer, 

a construction company, a facilities management company and a financial advisor.  

Some of the most commonly used private developers include, Plenary Group which is 

described as “a leading international infrastructure business with large, experiences 

management teams located in the Americas and the Asia Pacific.”25 Next, there is Carillion, 

which has operations in Canada and is “one of the UK's leading integrated support services 

companies, with extensive construction capabilities, a substantial portfolio of Public Private 

Partnership projects and a sector-leading ability to deliver sustainable solutions.”26 The bid 

for the DBFM project for the new Women’s College Hospital in Toronto went to Bilfinger 

Berger Project Investments, who is based in Wiesbaden, Germany, and “engages in 

constructing and operating a portfolio of concessions in social and transport infrastructure. 

It builds and operates schools in the United Kingdom, correctional facilities in Australia, 

hospitals in Canada, and motorways in Germany.”27 Notably, Canadian companies who are 

frequently engaged in P3 hospital projects in Ontario, include EllisDon and Bondfield 

Construction, however there is no explicit preference for the use of Canadian companies 

based on the number of projects currently assigned to multinational corporations listed on 

the IO website. The effort to ensure Canadian companies are able to participate in the P3 

process when international companies are selected as winning bidders is rather limited 

                                                           
25 Plenary Group, “About Us” (10 April 2016), online: <http://plenarygroup.com/about-us.html>. 
26 Carillion PLC, “About Us-Key Facts” (10 April 2016), online: <http://www.carillionplc.com/about-us/key-
facts.aspx#.VxPCHClzbIU>. 
27 Bloomberg, “Company Overview of Bilfinger Project Investments GmbH” (10 April 2016), online: 
<http://www.bloomberg.com/research/stocks/private/snapshot.asp?privcapid=234488384>. 
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“when possible, Infrastructure Ontario organizes networking sessions to provide 

opportunities for interested bidders to meet local subcontractors.”28 

 Entrusting our public hospitals to private consortia raises important questions about 

the future of public healthcare in Ontario and about the government’s justifications for using 

P3 structures for the creation of new hospitals. In the remainder of this paper, I suggest that 

the private consortia engaged in P3 contracts for hospital construction in Ontario are 

acquiring property rights in Ontario’s P3 hospitals. Further, I will show that the rights 

acquired by the private consortia under P3 arrangements are at the expense of the public 

interest. 

Private consortia acquiring property rights in public hospitals 

 Under the DBFMO model, the property rights acquired by private partners under P3 

contracts are often in the form of lease arrangements. Two relevant examples in Ontario are: 

(i) the William Osler Health Centre in Brampton, and (ii) the Royal Ottawa Hospital, both 

constructed in the early days of P3 hospitals in Ontario between 2004-2007 and before the 

inception of IO.29 In both of these P3 deals, the private partner was a consortium called the 

Healthcare Infrastructure Company of Canada, comprised of both Carillion and EllisDon.30 

The Brampton hospital was leased back to the province for twenty-five years, and the Ottawa 

hospital for twenty years.31 Under these arrangements the private partners were also 

charged with providing non-clinical services such as food, security and laundry over the 

                                                           
28 Supra note 21. 
29 David Barrows et al., “Public Private Partnerships in Canadian Healthcare: A Case Study of the Brampton 
Civic Hospital”, Online: (2011) Schulich School of Business at 10 
<https://www.oecd.org/gov/budgeting/47814779.pdf>. 
30 Loxley, supra note 4 at 106. 
31 Ibid. 
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contract term. However, “unlike the lease payment[s] for the building, which [are] 

guaranteed by the province, payment for non-clinical services (about forty percent of the 

total costs) must be paid for out of uncertain annual budget funds.”32 It is indisputable under 

these types of P3 arrangements that the private sector has acquired a property right in the 

hospital because, “a lease is a grant of exclusive possession giving rise to an estate in land.”33  

 It is increasingly difficult to articulate the property interests acquired by the private 

parties in other more commonly used P3 models such as the DBFM model. Under this model 

there is no formalized lease structure, yet the long-term contracts for the provision of non-

clinical services closely resembles the examples above. In fact, the rights acquired under the 

majority of DBFM arrangements are considered purely contractual in nature. This is exactly 

the appearance that the Province would like to maintain. Note the following provision 

excerpted from a recent DBFM project agreement: “Project Co [the private consortium] 

agrees that … it acquires no estate, right, title or ownership interest in the Site or the Facility 

or any other interest in land pursuant to this Project Agreement or otherwise.”34 The 

Province received heaps of criticism for the lease structures used in the Brampton and 

Ottawa examples, which is why the DBFM model has become the more popular approach.35 

By circumventing a formalised lease arrangement and using explicit provisions, which 

proclaim there is no interest in the land, however, does not necessarily mean that no 

property interest is acquired by the private partners.  

                                                           
32 Ibid at 110. 
33 Mary Jane Mossman & William F. Flanagan, Property Law Cases and Commentaries, 2nd ed (Toronto: Emond 
Montgomery Publications Limited, 2004) at 381-382. 
34 See s.14.5 “Niagara Health System Project Agreement” at 
<http://www.infrastructureontario.ca/Templates/Projects.aspx?id=2147484458&langtype=1033>. 
35 Loxley, supra note 4 at 107. 
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 While there may not be a formal lease, private partners are under exclusive for-profit 

maintenance agreements for non-clinical services with the public sector. The terms of these 

agreements are lengthy, typically twenty years at a minimum, with many agreements having 

thirty year terms.36 I posit that the features of these maintenance contracts share key 

attributes from two well established forms of right in property– leases and restrictive 

covenants. First, “the essence of a lease is that the tenant has a right to the exclusive 

possession of the leased premises and the right to exclude all other persons from the 

premises, including the landlord.”37 Under these maintenance agreements, the private party 

acquires the exclusive rights to perform various services and as a result occupies exclusive 

space within the hospital itself to perform their operations.  The private partner will operate 

a wide-range of non-clinical services without interference from anyone else, including the 

landlord for a specified term. It is naïve to argue that the arrangement is a lease, as it is 

intentionally not structured in that fashion. It is equally naïve to ignore the shared 

characteristics acquired by private parties under both leases and long-term maintenance 

agreements.  

Under both agreements, the private partner is entitled to exclusive possession of the 

areas in which they perform non-clinical services, free from interference from outside 

parties or the landlord, which is the provincial government. No one else has the right to the 

exclusive possession of the premises dedicated to non-clinical services under private control 

aside from the private party itself. In fact, under these arrangements for the provision of non-

                                                           
36 Canadian Union of Public Employees, “P3 Hospitals: The Wrong Direction”, online: (2011) at 22, 
<http://cupe.ca/sites/cupe/files/cupe_p3_hospital_research_report_-_april_20111.pdf>. 
37 Mossman, supra note 32. 
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clinical services, “the hospital has no control over them [the services].”38 It is interesting to 

note that, “historically, a lease was regarded as only a contract and the law did not recognize 

that a lease gave rise to any estate in land.”39 Keep this in mind for the discussion that will 

follow on the principle of numerus clausus, which is the largest barrier to my argument that 

property rights have in fact been created under these DBFM arrangements. 

In addition, “[t]he story of restrictive covenants [also] tells of how certain contractual 

promises were transformed from being merely contractual … into rights in land, binding 

against the world, and capable of passing automatically on the sale of land.”40 One of the 

significant features of restrictive covenants is that they run with the land regardless of a 

change in ownership (this takes for granted that the covenant has been set up properly and 

meets four precedent conditions). Similarly, the rights assigned to private parties under the 

maintenance portion of DBFM contract arrangements will also run with the land for the 

entirety of the term, regardless of changes to political leaders or even the political parties 

who initially contracted with them. The agreement with the private sector will continue to 

encumber the property for the duration of the term and will impact successor politicians and 

political parties because the P3 agreements will continue to burden the hospital properties. 

Therefore, newly elected provincial governments cannot bypass the P3 arrangements of 

their predecessors, and as a result they are unable to freely operate P3 hospitals because 

they are restricted by the pre-existing rights which have established in the hospital 

properties. 

                                                           
38 Loxley, supra note 4 at 109. 
39 Mossman, supra note 32 at 381. 
40 Bruce Ziff, “Bumble Bees Cannot Fly, and Restrictive Covenants Cannot Run” in A. Smit and M. Valiante, 
Public Interest, Private Property: Law and Planning Policy in Canada (UBC Press, 2016) at 60. 
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 Key features of formally recognized property rights are imbedded in the rights 

acquired by private partners in P3 hospital projects. To reiterate, the exclusivity of the rights 

to non-clinical services, and the exclusive use of the physical space for the provision of these 

services in the hospital bears a strong resemblance to the defining features acquired under 

a lease agreement.  The fact that ‘contractual’ rights will encumber hospital properties for up 

to thirty years irrespective of changes in political leadership, resembles a right in property 

analogous to a restrictive covenant. P3 arrangements for healthcare infrastructure in 

Ontario have resulted in the creation of a novel property right in public property, and the 

impact of this new right continues to take a toll on the public interest. I will return to a 

discussion of the public interest after I address the principle of numerus clausus. 

Numerus clausus  

The largest obstacle in suggesting that a novel property interest has arisen is the 

principle of numerus clausus – “the recognition of a limited, though not fully closed, set of 

property entitlements.”41 “It has long been conventional to regard property rights … as being 

comprised of a stable, rigid or fixed set of entitlements.”42 According to legal scholar Bruce Ziff, 

“[a] party wishing to demonstrate that a right is proprietary must, in the normal course of events, 

show that the interest in question fits (even if it takes a bit of cajoling) into the appropriate legal 

box.”43 Ziff suggests, however, the list of recognized property rights is not fully closed to novel 

property entitlement claims. He suggests that it is, “[o]nly if a new form is presented to a court 

by a litigant can the validity of a supposed property right be assessed.”44 Keeping in mind that 

                                                           
41 Bruce Ziff, “Yet Another Function for the Numerus Clausus Principle of Property Rights, and a Useful One at 
That” (19 March 2012) at 1, online: <http://ssrn.com/abstract=2026088>. 
42 Ibid. 
43 Ibid. 
44 Ibid at 2. 
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property law reform is virtually stagnant, there remain examples like the recognition of leases 

and covenants as property rights which both evolved from being contractual in nature. Further, 

as C.B. Macpherson has said:  

The meaning of property is not constant. The actual institution, and the way 
people see it, and hence the meaning they give to the word, all change over 
time. The changes are related to changes in the purposes which society or the 
dominant class in society expect the institution of property to serve.45 

This notion is true today and although the wheels of property law reform turn notoriously 

slowly, it has not closed the door completely to the recognition of novel property claims. If 

compelling arguments can be made where certain unrecognized property entitlements share 

essential features of other recognized rights that were once also characterized as purely 

contractual rights, then the courts may be inclined to create another class of right. Overall, I 

do not think this principle serves as a complete bar to the proposition that property rights 

akin to those rights acquired under a lease or a restrictive covenant are being acquired by 

private partners under certain P3 hospital arrangements. This particular property interest 

is desirable for the private sector because of the longevity, exclusivity and relative 

permanence of the ongoing maintenance obligations at P3 hospitals. The implications of the 

private parties acquiring these rights has proven to be detrimental to the public interest in 

many instances, this is the focus of the next section.  

P3s Benefitting at the Expense of the Public Interest: 

Private parties would not contract with the public sector, or anyone for that matter, 

unless there was a benefit to them, otherwise it would be bad business. Whether it is a 

                                                           
45 Mossman, supra note 32 at 2. 
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property interest that is acquired, or purely a monetary interest – depending on the type of 

P3 model at play, it is clear that the use of the P3 model for the financing, construction, and 

ongoing maintenance of Ontario’s hospitals is not benefitting the general public, but that the 

private partners are certainly profiting. In this section, I will argue that the private partners 

are the beneficiaries under the P3 method for procuring hospitals in Ontario. This benefit is 

at the public’s loss. The public interest is negatively affected by using the P3 method for the 

construction of new hospitals in at least three ways: (1) P3 hospitals cost taxpayers too much 

money; (2) the quality of patient care at P3 hospitals is decreased; and (3) democratic values 

are sacrificed.46  

Cost 

One of the most touted justifications for using P3 structures for the procurement of 

Ontario’s infrastructure, including hospitals, is that the private sector is superior to the 

public sector in their ability to deliver projects on time and on budget. This sounds great in 

theory, however the reality is that the private sector may actually be worse at delivering 

hospital projects on time and on budget. To provide a few examples: the Niagara hospital in 

St. Catharines was originally supposed to cost $759 million and before construction was 

completed this figure rose to $851.4 million; Brampton’s hospital was originally priced at 

$350 million and the total cost was $650 million; Belleville’s hospital was at first $72.2 

million and ended up at $99.5 million; Sarnia’s hospital was originally $214 million and 

ended up at $319 million; Montfort in Ottawa was estimated at $188.8 million and cost $300 

                                                           
46 I have decided to focus on these three negative impacts, however, it should be noted that this list is not 
exhaustive. 
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million; and Sunnybrook in Toronto started at $142 million and cost $188 million.47 

Moreover, in Auditor General Lysyk’s 2014 report she found that the use of P3s had cost 

taxpayers close to $8 billion more over the past nine years than if the government had built 

the infrastructure themselves.48 She attributed much of this overpayment to the higher 

borrowing costs faced by the private sector relative to traditional government financing.49 It 

is important to note that the $8 billion figure refers to all infrastructure that was constructed 

using P3 models in Ontario and not hospitals alone. Similar issues with cost overrides have 

been commonly cited internationally when using P3s to build hospitals, including hospitals 

in Spain, England and Australia.50 The figures speak for themselves and show that the 

assumption that the private sector is better at effectively managing cost is unfounded. 

Taxpayers have to pick up the tab to pay for these over-budget projects, meanwhile the 

private partners are busy preparing their bids for the next P3 hospital. 

 Another grossly overstated justification for using P3s for Ontario’s infrastructure 

projects is the allocation of risk to the private sector. Risk is best defined as “any factor, event 

or influence that threatens the successful completion of operation of a project in terms of 

cost, time or quality.”51 The transfer of risk “is achieved at a price built into the final project 

costs. Private sector partners will not voluntarily assume risks unless they are able to make 

an acceptable profit in doing so.”52 The public sector engages in this risk transfer with the 

                                                           
47 Canadian Union of Public Employees, supra note 34 at 34-40.  
48 Auditor General of Ontario, supra note 22 at 7. 
49 Ibid at 203. 
50 Martin McKee, Nigel Edwards & Rifat Atun, “Public-private partnerships for hospitals”, online: (2006) 84:11 
Bulletin of the World Health Organization at 892 <http://www.who.int/bulletin/volumes/84/11/06-
030015.pdf>. 
51 Akkawi, supra note 5 at 33. 
52 Loxley, supra note 4 at 34. 
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belief that certain risks are better allocated to the private sector, however the 2014 Auditor 

General’s report took issue with the unrealistically high risk transfer used in P3 projects – 

averaging about 50% of the capital costs.53 Lysyk’s report also found that there was “no 

empirical data supporting key assumptions used by [IO] to assign costs to specific risks.”54 

Additionally, Lysyk found that “specific ‘risks’ included many billions of dollars’ worth of 

double counting while the consulting firms preparing the business cases and value for money 

assessments showed a clear bias in favour of P3s and against the public sector.”55 Overall, 

Ontarians are paying an excessive amount of money that could be better spent elsewhere, to 

transfer ‘risk’ to the private sector when it has not actually been proven that it is worth it. It 

is especially troubling that the Auditor General found that the value for money assessments 

showed a clear bias in favour of P3s – it is however a recurrent theme; the public sector 

seems to cater to the needs of the private partners at the expense of the public interest. 

Quality of Care/Hospital Location   

 Continuing with the theme of catering to the private partners in P3 arrangements, I 

will turn to the negative impact that P3 hospitals have had and continue to have on the 

accessibility to, and the quality of care in Ontario’s hospitals. First, I will look to the 

implications of poor site selections on patient accessibility, and then I will discuss the 

influence of the P3 process on the hospital site selection process itself. As mentioned in an 

earlier section, the hospital site selection process has recently been challenged for its lack of 

transparency, and its conspicuous preference to build on remote greenfield sites in 

                                                           
53 Auditor General of Ontario, supra note 22 at 206. 
54 Ibid at 20. 
55 Ibid at 198. 
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contravention of the PPS. In several communities, including Windsor-Essex, the Niagara 

region, and the Muskoka region, the hospital site selection process resulted in a site being 

chosen that will jeopardize the accessibility of citizens to their local hospital. The sites that 

have been chosen are large greenfield sites, far outside of the city centre, where there is often 

limited infrastructure and definitely no public transit to the site. The existing hospitals are 

shut down once the new hospital is built, regardless of the often extensive renovation work 

performed in recent years on these existing facilities. The Niagara South mega hospital, 

slated to begin construction later this year, is located on the outskirts of Niagara Falls and 

will result in the closure of five local hospitals in Niagara-on-the-Lake, Port Colborne, Fort 

Erie, Niagara Falls and Welland.56 The result of centralizing healthcare to the peripheries of 

the region and the closure of local hospitals has ignited concern within many communities: 

Having a local community hospital is not like a mall, where you have the luxury 
to shop around. When you have an emergency, or you need care, often you 
need it quickly,” said Henry Miron, a Welland resident who uses the health care 
system. “If that care is not in your own town, it can be a matter of life and death. 
We shouldn’t have to run around the Niagara peninsula for care, it should be 
provided in our own community.”57 
 

Accessibility to healthcare is often a matter of life or death, and for those requiring chronic 

treatment, visits are frequent. By closing local hospitals, the government is impeding patient 

accessibility to hospitals, increasing the burden on patients and caregivers, and potentially 

placing lives at risk. Similar issues have arisen in Windsor-Essex and Muskoka where plans 

                                                           
56 Ontario Health Coalition, Press Release, “Planned Closure of Five Hospitals in Niagara put Patients at Risk, 
Warns International Health Expert” (2 April 2015), online:  
<http://www.ontariohealthcoalition.ca/index.php/planned-closure-of-five-hospital-in-niagara-puts-
patients-at-risk-warns-international-health-expert/>. 
57 Ontario Health Coalition, Press Release, “Welland Hospital Awareness Day at Ontario Legislature: Patients, 
Residents Demand Plan to Close Welland Hospital be Stopped” (21 March 2016), online:   
<http://www.ontariohealthcoalition.ca/index.php/release-welland-hospital-awareness-day-at-ontario-
legislature-patients-residents-demand-plan-to-close-welland-hospital-be-stopped/>. 



   

20 | P a g e  
 

for new mega hospitals to be built on large greenfield sites on the outskirts of town will result 

in the closure of existing hospitals, thereby reducing accessibility of patients. 

Accessibility to healthcare is crucial to Ontarians, so it is curious that the P3 hospital 

site selection process overlooks this key element. It is obvious that most residents would not 

support a reduction in healthcare accessibility. Why then does the selection process continue 

to favour locations contrary to public sentiment? It has been suggested that “more pure 

demolition and full construction, without concern for the environment or history, seems to 

be connected to P3 hospitals.”58 Moreover, Professor Hamel in the department of sociology 

at the University of Montreal “outlines that P3 companies do not like renovation work that 

is often more ‘green’. Hamel argues that there are many ‘unknowns’ with renovation work.”59 

John Sewell, former mayor of Toronto and urban activist expressed a similar sentiment in an 

interview with CBC in Windsor in February of this year when he was asked, “are there no 

advantages to building [the hospital] on the outskirts?”60 Sewell responded that he could not 

find any benefits other than the fact that you have a big open space so you don’t have to 

compromise as you would in the City. He proceeded to say that it is only beneficial for the P3 

model where you are bringing in very large companies to complete the work.61 In sum, the 

only party who benefits from these poorly situated mega hospitals is the private partners 

who will not have to compromise during the construction process, as they would have to if 

the sites were instead located on available brownfield sites in the core of the city. 

                                                           
58 Canadian Union of Public Employees, supra note 34 at 28. 
59 Ibid. 
60 Interview of John Sewell by Tony Doucette (3 February 2016) on Windsor Morning, CBC Radio, online: 
  <http://www.cbc.ca/news/canada/windsor/programs/windsormorning/sewell-speaks-out-against-mega-
hospital-1.3431535>. 
61 Ibid. 
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Not only is accessibility to care compromised under P3 hospital arrangements, 

quality of care is too. In the same CBC interview, Sewell articulated that the Province should 

be striving to provide ‘accessible, patient-centered care,’ and that if we are spending so much 

money on bricks and mortar, there is a reduction in the funds available to pay for clinical 

services and staff, including nurses and doctors.62 This is exactly was has happened at new 

P3 hospitals, one common problem is the reduction in the number of hospital beds. To name 

a couple examples, in Brampton the original amount of beds was supposed to be 608, but 

ended up at only 478 beds, at Sudbury’s regional hospital there were supposed to be 507 

beds and there were only 429 in the end.63 The same issue with P3 hospitals has been 

identified in the United Kingdom where, “such hospitals operate with fewer beds, doctors, 

nurses and support staff than so public hospitals.”64 The fact is that the Province is spending 

too much money to construct new hospitals under P3 models, and the result is that less 

money is available to invest in quality patient care. Use of the P3 model is detrimental to the 

accessibility of patients to hospitals, as well as to the quality of care they receive at the 

hospitals.  

Democratic Values 

 P3 arrangements for hospitals are primarily commercial relationships by their nature 

and, “P3s are undermining democratic public institutions because the commercial 

relationships are inherently secretive, unaccountable and often very risky.”65 In contrast, 

purely public hospitals are accountable to elected politicians, if there are issues with the 
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63 Canadian Union of Public Employees, supra note 34 at 44. 
64 Loxley, supra note 4 at 107. 
65 Redlin, supra note 3 at 2. 
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public health system, then Ontarians have the ability to elect a new government.66 When we 

remember that many of the P3 contracts span up to thirty years, which far exceeds the term 

of most politician’s terms in office, it is clear that P3 contracts are resilient even to changes 

in democratically elected officials. In essence, the length of the P3 contract terms is 

undemocratic because the terms are fixed, and newly elected officials are bound under the 

multi-decade agreements. Again, this feature highlights the similarities between P3 

arrangements and covenants, in that the terms are fixed and amendment is likely difficult to 

achieve without costly legal battles. 

Next Steps – The Future of Hospital Infrastructure in Ontario 

 Moving forward, one suggestion is to abandon the P3 model altogether and revert 

back to traditional, purely public hospital construction. This would involve a renewed 

federal capital infrastructure investment program, similar to that of the mid-1960s under 

the Health Resources Fund Act, where the “federal government provided what was called 

‘fifty-cent’ dollars where the provinces matched each federal dollar.”67 Another 

recommendation is for the government to issue public bonds for public hospitals, these 

bonds could be purchased by independent private investors or institutional pension funds.68 

Using these mechanisms, the public sector could then build, finance and maintain hospitals 

publically like they used to.   

 In the alternative, if P3s are here to stay, then the government has to improve the 

structure itself, as well as the processes for procuring these contracts so that P3 hospital 
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arrangements do not continue to impede the public interest. It is worth noting that some 

lessons have already been learned, and mistakes have been corrected. For example, 

protection of unionized employees was not previously included in P3 contracts. After public 

outcry, however, the private partners are now required to operate under existing collective 

agreements.69 Countless other changes are required to make P3s responsive to the public 

interest.  

 The first line of defense should come from the legislature in the form of new laws and 

regulations surrounding the use of P3s for the procurement of healthcare facilities. 

Legislation should target key problem areas such as: the overall lack of transparency and 

accountability, the length of contract terms, overspending to compensate private partners 

for risk allocation, and non-compliance with smart growth principles under the PPS. So far, 

the only Canadian province with legislation addressing the transparency and accountability 

aspects of P3s is Manitoba – the Public-Private Partnerships Transparency and Accountability 

Act (the “Act”).  The Act and its accompanying regulations are primarily concerned with 

improving the transparency and accountability of the decision making process, new 

requirements for public sector organizations include: holding public meetings and 

appointing a fairness monitor to oversee purchasing processes.70 Nevertheless, what is 

missing from Manitoba’s idealistic legislation are consequences for violations under the Act. 

Any new legislation that prescribes mechanisms to regulate P3s must also contain severe 

consequences for failures to abide by the law, like steep fines which cannot be offset by the 
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public partner, or lengthy suspensions from be allowed to enter into further contracts with 

the public sector.  

 Other elements of P3 transactions to be regulated and enforced with harsh 

consequences include compliance with smart growth principles and adherence to the 

provincial mandate on land development under the PPS.  There also needs to be a statutory 

maximum term length for P3 agreements. Perhaps the 30 year terms could remain, but the 

new law should require that each term is only renewable for 3-5 year terms, renewal being 

conditional on the satisfactory performance of the private partner at the sole discretion of 

the public sector. Lastly, there has to be a statutory maximum allowable percentage of the 

contract price attributable to ‘risk allocation.’  

 The successful regulation of P3s will depend on strong enforcement mechanisms and 

harsh penalties to deter non-compliance. If the issues highlighted above are addressed 

effectively, then the negative impact on the public interest from using P3s to procure 

healthcare infrastructure in Ontario could be significantly alleviated.  


