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ACCESS TO JUSTICE FOR THE WRONGFULLY ACCUSED IN  
NATIONAL SECURITY INVESTIGATIONS

Jasminka Kalajdzic*

Among the casualties in the ‘war on terror’ is the presumption 
of innocence. It is now known that four Canadians who were the 
subject of investigation by the RCMP and CSIS were detained 
and tortured in Syria on the basis of information that origin-
ated in and was shared by Canada. None has ever been charged 
with a crime. On their return home, all four men called for a 
process that would expose the truth about the role of Canadian 
agencies in what happened to them, and ultimately help them 
clear their names and rebuild their lives. To date, in varying 
degrees, all four men continue to wait for that “process.” In this 
paper, I examine the access to justice mechanisms available to 
persons who are wrongfully accused of being involved in terror-
ist activities. Utilizing the case study of one of the four men, 
Abdullah Almalki, I explore the various processes available to 
him: (i) a complaint to the relevant domestic complaints bodies, 
the Security Intelligence Review Committee and the Commission 
for Public Complaints Against the RCMP; (ii) a commission of 
inquiry; and (iii) a civil tort claim. Due in large part to the role 
national security confidentiality plays in these mechanisms, all 
three models are found to be ineffective for those seeking account-
ability in the national security context.

Parmi les victimes de la «guerre contre le terrorisme» figure la 
présomption d’innocence. On sait maintenant que quatre Cana-
diens qui ont fait l’objet d’enquêtes par la GRC et le SCRS ont 
été détenus et torturés en Syrie suite à des renseignements ayant 
leur origine au Canada et partagés par le Canada. Nul d’entre 
eux n’a jamais été accusé de crime. À leur retour, tous les qua-
tre hommes ont demandé un processus qui exposerait la vérité 
au sujet du rôle d’agences canadiennes dans ce qui leur est arri-
vé et qui éventuellement leur aiderait à rétablir leur réputation 
et refaire leur vie. À ce jour, à des degrés divers, tous les quatre 
hommes attendent toujours ce «processus». Dans cet article, j’exa-
mine les mécanismes d’accès à la justice à la disposition de per-
sonnes accusées faussement d’implication dans des activités terro-
ristes. Par le biais de l’étude du cas de l’un des quatre hommes, 
Abdullah Almalki, j’explore les processus divers à sa disposition :  
(i) une plainte aux organismes pertinents qui reçoivent les plaintes 
au pays, le Comité de surveillance des activités de renseignements 
de sécurité et la Commission des plaintes du public contre la GRC; 
(ii) une commission d’enquête; et (iii) une réclamation en délit 
civil. En grande partie à cause du rôle que joue la confidentialité 

*	 Faculty	of	Law,	Un�vers�ty	of	W�ndsor



172 Windsor Yearbook of Access to Justice 2009

pour la sécurité nationale au sein de ces mécanismes, les trois mo-
dèles s’avèrent tous inefficaces pour ceux et celles qui recherchent la 
responsabilisation dans le contexte de sécurité nationale.

I. INTRODUCTION

By	now,	the�r	stor�es	are	fam�l�ar:	Maher	Arar,	Ahmed	El	Maat�,	Muayyed	Nu-
redd�n	and	Abdullah	Almalk�,	all	Canad�an	c�t�zens,	all	born	�n	the	M�ddle	East,	
all	deta�ned	and	 tortured	overseas	wh�le	under	 �nvest�gat�on	by	Canad�an	na-
t�onal	 secur�ty	 offic�als.	 All	 were	 �nterrogated	 by	 the	 same	 Syr�an	 offic�als	 on	
the	bas�s	of	 �nformat�on	or	quest�ons	that	or�g�nated	w�th	Canad�an	agenc�es.	
Upon	the�r	return	to	Canada,	“all	called	for	a	process	wh�ch	would	expose	the	
truth	about	the	role	of	Canad�an	agenc�es	�n	what	happened	to	them,	and	wh�ch	
would	help	them	clear	the�r	names	and	rebu�ld	the�r	l�ves.”1

	 Two	 Comm�ss�ons	 of	 Inqu�ry,	 several	 compla�nts	 to	 the	 Royal	 Canad�an	
Mounted	Pol�ce	 [RCMP]	 and	Canad�an	Secur�ty	 Intell�gence	Serv�ce	 [CSIS],	
and	one	settled	c�v�l	act�on	later,	all	four	men,	to	vary�ng	degrees,	cont�nue	to	
wa�t	for	the	“process.”	Of	the	four,	Arar	has	ach�eved	the	clearest	v�nd�cat�on,	ha-
v�ng	been	exonerated	�n	the	clearest	of	terms	by	Comm�ss�oner	Denn�s	O’Con-
nor	and	compensated	by	the	federal	government	pursuant	to	one	of	Comm�ss�o-
ner	O’Connor’s	recommendat�ons.2	Yet	even	Arar	cont�nues	to	wage	the	battle	
to	clear	h�s	name;	he	rema�ns	on	the	U.S.	no-fly	l�st,3	and	h�s	legal	act�on	aga�nst	
the	Amer�can	government	over	h�s	rend�t�on	to	Jordan	then	Syr�a	was	d�sm�ssed	
by	a	full	panel	of	the	Second	C�rcu�t	Court	of	Appeals.4	More	troubl�ng,	many	

1	 Backgrounder	prepared	on	behalf	 of	Amnesty	 Internat�onal,	 the	Canad�an	Arab	Federat�on,	
the	Canad�an	Counc�l	on	Amer�can	 Islam�c	Relat�ons,	 the	Canad�an	Musl�m	C�v�l	L�bert�es	
Assoc�at�on,	and	the	Internat�onal	C�v�l	L�bert�es	Mon�tor�ng	Group,	Kerry	P�ther,	“Quest�ons	
we	need	answered	by	the	Iacobucc�	Inqu�ry”	(17	October	2008),	onl�ne:	Kerry	P�ther		<http://
kerryp�ther.com/wp-content/uploads/2008/10/�acobucc�quest�ons.pdf>.

2	 Comm�ss�on	of	Inqu�ry	�nto	the	Act�ons	of	Canad�an	Offic�als	Relat�ng	to	Maher	Arar,	Report of 
the Events Relating to Maher Arar, Analysis and Recommendations	(M�n�ster	of	Publ�c	Works	and	
Government	Serv�ces,	2006)	at	362	[“Arar	Report”].

3	 “Day	 asks	 U.S.	 to	 remove	 Arar	 from	 no-fly	 l�st	 follow�ng	 R�ce’s	 comments”	 CBC News	 (25	
October	 2007),	 onl�ne:	 CBC	 News	 <http://www.cbc.ca/canada/story/2007/10/25/day-arar.
html>;	 Col�n	 Freeze,	 “Arar	 �s	 v�nd�cated,	 but	 brothers	 feel	 v�ct�m�zed”	 Globe	 and	 Ma�l	 (8	
November	2008).

4	 On	February	16,	2006	Judge	Dav�d	Trager	of	the	U.S.	D�str�ct	Court	for	the	Eastern	D�str�ct	
of	New	York	d�sm�ssed	Arar’s	cla�ms	aga�nst	John	Ashcroft,	Robert	Mueller	and	Tom	R�dge	for	
the�r	role	�n	Arar’s	rend�t�on	to	Syr�a	to	be	tortured	and	arb�trar�ly	deta�ned.	Judge	Trager	found	
that	nat�onal	secur�ty	and	fore�gn	pol�cy	cons�derat�ons	prevented	h�m	from	hold�ng	the	offic�als	
l�able	for	carry�ng	out	an	extraord�nary	rend�t�on	even	�f	such	conduct	v�olated	treaty	obligations	
or	customary	�nternat�onal	law.	On	June	30,	2008	a	d�v�ded	panel	of	the	Second	C�rcu�t	Court	
of	Appeals	den�ed	Arar’s	appeal	on	the	bas�s	that	adjud�cat�ng	h�s	cla�m	would	�nterfere	w�th	
fore�gn	 pol�cy	 and	 state	 secrets:	 see	 Arar	 v.	 Ashcroft,	 532	 F.3d	 157	 (2nd	 C�r.	 2008).	 In	 an	
unusual	move,	however,	the	full	panel	of	the	Second	C�rcu�t	Appeals	Court,	act�ng	sua	sponte,	
announced	on	August	12,	2008	that	as	a	result	of	a	poll	of	the	judges	�n	act�ve	serv�ce,	the	case	
would	be	reheard	en banc on	December	9,	2008:		On	November	2,	2009,	the	Second	C�rcu�t	
Court	of	Appeals	affirmed	the	d�str�ct	court’s	dec�s�on	d�sm�ss�ng	the	case.	All	orders,	dec�s�ons	
and	 br�efs	 ava�lable	 onl�ne:	 Center	 for	 Const�tut�onal	 R�ghts	 <http://ccrjust�ce.org/ourcases/
current-cases/arar-v.-ashcroft>.	
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on	both	s�des	of	the	border	cont�nue	to	quest�on	h�s	�nnocence,	desp�te	the	clear	
language	of	exonerat�on	conta�ned	�n	Comm�ss�oner	O’Connor’s	report.	In	No-
vember	2008,	a	representat�ve	from	the	Hudson	Inst�tute,	a	Wash�ngton	D.C.	
conservat�ve	th�nk-tank,	told	a	secur�ty	�ntell�gence	conference	�n	Ottawa:	

I	don’t	th�nk	that	we’re	conv�nced	Maher	Arar	was	v�nd�cated	
or	acqu�tted	by	your	process.	…What	you	d�d	was	re-evalu-
ate	the	treatment	of	Maher	Arar	and	dec�de	that	procedural	
m�stakes	along	the	way	had	been	made.	That	d�dn’t	v�nd�cate	
h�m	from	the	charge	that	he	was	�nvolved	�n	fundra�s�ng	for	
terror.

People	 �n	 Canada	 have	 turned	 the	 man	 �nto	 some	 sort	 of	
nat�onal	hero,	but	 �f	you	expect	 the	next	adm�n�strat�on	 to	
jo�n	you	 �n	 send�ng	h�m	 laurels,	 I	 th�nk	you’re	go�ng	 to	be	
m�staken.	Even	Barack	Obama...	�s	not	go�ng	to	go	near	that	
w�th	 a	 10-foot	 pole.	 [Mr.	 Arar	 w�ll	 not	 have	 h�s	 name	 re-
moved	from	the	U.S.	no-fly	l�st]	�n	my	l�fet�me.5

			The	three	other	men	have	had	even	more	l�m�ted	just�ce.	The	Inqu�ry	called	
to	�nvest�gate	the	act�ons	of	Canad�an	offic�als	�n	relat�on	to	El	Maat�,	Almalk�	
and	Nuredd�n,	was	fraught	w�th	controversy	and	conducted	almost	ent�rely	in 
camera.	 6	 Nevertheless,	 �n	 h�s	 report	 released	 publ�cly	 on	 October	 21,	 2008,	
Comm�ss�oner	Frank	Iacobucc�	concluded	that	Canad�an	offic�als	had	been	“de-
fic�ent”	 �n	 var�ous	 aspects	 of	 the�r	 �nvest�gat�ons:	 �naccurate	 labels	were	used,	
quest�ons	were	�mproperly	sent	to	Syr�an	�nterrogators,	and	consular	ass�stance	
was	markedly	below	standard.7	Yet	no	clear	declarat�ons	of	�nnocence	were	made.	
In	h�s	open�ng	paragraphs,	Comm�ss�oner	Iacobucc�	pred�ctably	confirmed	the	
presumpt�on	of	�nnocence,	but	stated	that	he	was	constra�ned	by	h�s	terms	of	
reference	�n	mak�ng	defin�t�ve	find�ngs	about	the	mer�ts	of	the	terror�sm	allega-
t�ons	aga�nst	the	three	men.8	The�r	quest	for	just�ce	cont�nues.
	 	 	 In	th�s	paper,	 I	propose	 to	exam�ne	the	access	 to	 just�ce	mechan�sms	ava�l-
able	to	persons	who	are	wrongfully	accused	of	be�ng	�nvolved	�n	terror�st	act�v-
�t�es.	By	“accused”	I	do	not	mean	�n	the	formal	sense;	much	has	been	wr�tten	
about	the	Anti-Terrorism Act9	and	the	concom�tant	concerns	over	fa�r	tr�al	r�ghts	

5	 Ian	MacLeod,	“Free	R�de	Into	U.S.	�s	Over,	Analyst	Says”	Ottawa Citizen	(1	November	2008).
6	 See	e.g. Campbell	Clark,	“Three	men	�mpr�soned	�n	M�ddle	East	quest�on	secret�ve	process	of	

probe”	Globe	and	Ma�l	(10	August	2007)	A11;	and	Thomas	Walkom,	“Arar	case	sheds	l�ght	
on	3	others”	The	Toronto	Star	 (16	August	2007)	A19.	See	also	Affidav�t	of	Hadayt	Nazam�	
sworn	 2	 October	 2007,	 onl�ne:	 Iacobucc�	 Inqu�ry	 <http://www.�acobucc��nqu�ry.ca/pdfs/
documents/2007-10-02-2nd-Redacted-Appl�cat�on-Record.pdf>.

7	 Internal	 Inqu�ry	 �nto	 the	 Act�ons	 of	 Canad�an	 Offic�als	 �n	 Relat�on	 to	 Abdullah	 Almalk�,	
Ahmad	Abou-Elmaat�	and	Muayyed	Nuredd�n,	Report	(Ottawa:	Publ�c	Works	and	Government	
Serv�ces,	2008)	at	35-39	[“Iacobucc�	Report”].	

8	 Ibid.	at	30,	44.	Throughout	the	Inqu�ry,	Comm�ss�oner	Iacobucc�	and	Comm�ss�on	Counsel	
repeated	that	they	were	not	�nvest�gat�ng	the	�nvest�gators.

9	 B�ll	C-36,	An Act to amend the Criminal Code, the Official Secrets Act, the Canada Evidence Act, 
the Proceeds of Crime (Money Laundering) Act and other Acts, and to enact measures respecting the 
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for	persons	charged	w�th	terror�sm	offences.10	Non-c�t�zens	who	are	accused	of	
l�nks	 to	 terror�sm	also	may	ava�l	 themselves	of	 const�tut�onal	protect�ons	 and	
the	court	system.11	S�m�larly,	those	people	and	organ�zat�ons	l�sted	domest�cally	
or	 �nternat�onally	have	 some	ab�l�ty	 (albe�t	 l�m�ted)	 to	become	del�sted.12	But	
what	of	those	terror�sm	suspects	who	are	ne�ther	formally	charged,	nor	l�sted,	
nor	subject	to	a	secur�ty	cert�ficate?	What	remed�es	are	ava�lable	to	those	ta�nted	
-	and	damaged	-	by	nat�onal	secur�ty	�nvest�gat�ons?
			I	w�ll	look	at	th�s	vex�ng	problem	by	us�ng	the	case	study	of	Abdullah	Almalk�,	
a	former	cl�ent	of	the	author,	a	man	“accused”	of	terror�st	l�nks	and	whose	hu-
man	r�ghts	were	v�olated	as	a	consequence.13	I	w�ll	explore	the	var�ous	access	to	
just�ce	mechan�sms	ava�lable	 to	h�m:	 (�)	a	compla�nt	 to	 the	relevant	domest�c	
compla�nts	bod�es,	the	Secur�ty	Intell�gence	Rev�ew	Comm�ttee	(SIRC)	and	the	
Comm�ss�on	for	Publ�c	Compla�nts	Aga�nst	the	RCMP	(CPC);	(��)	a	comm�s-
s�on	of	�nqu�ry;	and	(���)	a	c�v�l	tort	cla�m.	Wh�le	much	has	been	wr�tten	about	
comm�ss�ons	of	�nqu�ry	generally,	and	the	part�cular	obstacles	fac�ng	legal	cla�ms	
by	torture	surv�vors,	l�ttle	legal	scholarsh�p	explores	e�ther	the	l�m�ts	of	the	�n-
qu�ry	model	 for	 those	 seek�ng	accountab�l�ty	 �n	 the	nat�onal	 secur�ty	context,	
or	the	ut�l�ty	of	adm�n�strat�ve	rev�ew	bod�es	for	v�ct�ms	of	a	m�scarr�age	of	jus-
t�ce.	Moreover,	wh�le	each	avenue	has	�ts	�nherent	l�m�tat�ons	and	d�fficult�es,	all	
three	share	a	common	obstacle:	nat�onal	secur�ty	confident�al�ty.	The	�mpact	of	
state	secrecy	on	an	�nd�v�dual’s	attempt	to	ach�eve	redress	under	all	three	opt�ons	
represents	a	un�que	barr�er	to	just�ce	that	deserves	part�cular	attent�on.		
	 Adm�ttedly,	Almalk�’s	case	�s	one	of	the	most	egreg�ous	examples	of	the	�m-
pact	of	wrongful	accusat�ons	on	a	cont�nuum	of	harm.	Others	who	are	targeted	
by	nat�onal	 secur�ty	 �nvest�gat�ons	may	 exper�ence	 less	 pronounced	 st�gma	or	
less	severe	�ncurs�ons	�nto	the�r	da�ly	l�ves,	but	face	many14	of	the	same	cho�ces	

registration of charities, in order to combat terrorism	(assented	to	18	December	2001,	S.C.	2001,	c.	
41)	[“ATA”].	Among	the	most	c�ted	legal	commentar�es	on	the	ATA	and	B�ll	C-36,	see	Ronald	J.	
Dan�els	et	al.,	eds.,	The	Secur�ty	of	Freedom:	Essays	on	Canada’s	Ant�-Terror�sm	B�ll	(Toronto:	
Un�vers�ty	of	Toronto	Press,	2001);	Thomas	Gabor,	ed.,	The	V�ews	of	Canad�an	Scholars	on	the	
Impact	of	the	Ant�-Terror�sm	Act,	Department	of	Just�ce	(31	March	2004),	onl�ne:	Department	
of	Just�ce	Canada	<http://canada.just�ce.gc.ca/en/ps/rs/rep/2005/rr05-1/rr05-1.pdf>.

10	 Kent	Roach,	“D�d	September	11	Change	Everyth�ng?	Struggl�ng	to	Preserve	Canad�an	Values	�n	
the	Face	of	Terror�sm”	(2002)	47	McG�ll	L.J.	893.

11	 Immigration and Refugee Protection Act,	S.C.	2001,	c.	27,	ss.	77-81.	But	see	Ham�sh	Stewart,	“Is	
Indefin�te	Detent�on	of	Terror�st	Suspects	Really	Const�tut�onal?”	(2005)	54	U.N.B.L.J.	235	for	
a	comprehens�ve	cr�t�que	of	the	shortcom�ngs	of	the	secur�ty	cert�ficate	reg�me.

12	 The	 l�st�ng	 process	 has	 a	 number	 of	 safeguards.	 Appl�cat�on	 can	 be	 made	 for	 rev�ew	 of	 the	
dec�s�on	to	l�st,	first	to	the	M�n�ster	of	Publ�c	Safety	and	then	to	the	Federal	Court.	There	�s	
a	 spec�fic	procedure	 to	protect	 those	who	may	be	m�stakenly	 �dent�fied	as	 a	 l�sted	ent�ty.	As	
well,	the	l�st	of	ent�t�es	must	be	rev�ewed	two	years	after	�ts	establ�shment	and	every	two	years	
thereafter,	although	to	date,	no	l�sted	ent�ty	has	been	del�sted	pursuant	to	the	b�-annual	rev�ew.	
See	s.	83.05(1)	of	the	Criminal Code,	R.S.C.	1985,	c.	C-46.	For	a	d�scuss�on	of	the	flaws	�n	the	
l�st�ng	mechan�sm,	see	E.	Alexandra	Dosman,	“For	the	Record:	Des�gnat�ng	‘L�sted	Ent�t�es’	for	
the	Purposes	of	Terror�st	F�nanc�ng	Offences	at	Canad�an	Law”	(2004)	62	U.T.Fac.L.Rev.	1.	

13	 The	 author	 was	 counsel	 for	 Abdullah	 Almalk�	 before	 the	 Iacobucc�	 Inqu�ry,	 but	 does	 not	
represent	h�m	�n	h�s	c�v�l	act�on	aga�nst	the	Crown.

14	 The	except�on	be�ng	a	comm�ss�on	of	�nqu�ry;	g�ven	the	h�ghly	d�scret�onary	and	ad hoc nature	
of	 �nqu�r�es	 explored	 �n	Part	V	of	 th�s	paper,	 �t	 �s	doubtful	 that	 a	person	or	 group	who	has	
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regard�ng	access	to	just�ce	mechan�sms	should	they	seek	exonerat�on	or	repara-
t�ons.	In	th�s	way,	 the	answers	 to	the	quest�ons	posed	 �n	th�s	essay	may	be	of	
moment	not	just	to	the	four	men	whose	cases	have	rece�ved	cons�derable	publ�c	
attent�on,	but	w�ll	also	be	s�gn�ficant	for	the	hundreds	of	others	who	assert	that	
they	have	been	v�ct�m�zed	by	flawed	�ntell�gence	act�v�t�es.15	
	 Ult�mately,	the	ava�lab�l�ty	of	remed�es	for	those	caught	�n	the	snares	of	ter-
ror�sm	�nvest�gat�ons	�s	a	cruc�al	�ssue	not	just	for	the	cla�mants	themselves.	Ac-
cess	to	just�ce	for	those	descr�bed	by	Kent	Roach	and	Gary	Trotter	as	“collateral	
damage”16	�n	the	fight	aga�nst	terror�sm	has	�mportant	�mpl�cat�ons	for	our	very	
concept�ons	of	the	“just	soc�ety,”	and	for	the	success	of	the	fight	�tself.	Fa�lure	to	
heed	the	wrongfully	accused’s	call	to	account	w�ll	“erode	the	h�gh	ground	that	
democrac�es	that	only	pun�sh	the	gu�lty	should	have	�n	the	war	aga�nst	terror,”17	
and	condemns	the	wrongfully	accused	�ndefin�tely.	

II. ACCESS TO JUSTICE pARADIGM

	 Access	to	just�ce	enjoys	cons�derable	play	�n	legal	and	pol�t�cal	d�scourse.	It	�s	
a	dom�nant	theme	�n	law	reform	�n�t�at�ves	and	government	programs.18	It	has	
been	pos�ted	as	a	human	r�ght,19	and	confirmed	as	a	const�tut�onal	r�ght.20	In	�ts	
more	 l�m�ted	concept�on,	 �t	 refers	 fundamentally	 to	 the	 range	of	 �nst�tut�onal	
arrangements	that	enable	people	to	access	the	just�ce	system	for	the	v�nd�cat�on	
of	 the�r	 r�ghts.21	 	 More	 broadly,	 �t	 refers	 to	 part�c�pat�on	 �n	 every	 �nst�tut�on	
“where	law	�s	debated,	created,	found,	organ�zed,	adm�n�stered,	�nterpreted	and	
appl�ed.”22	It	has	generated	a	tremendous	body	of	legal	l�terature,	yet	�ts	content	

exper�enced	less	severe	repercuss�ons	would	be	able	to	rally	suffic�ent	publ�c	and	pol�t�cal	support	
for	a	comm�ss�on	of	�nqu�ry	to	be	struck.

15	 Determ�n�ng	the	prec�se	number	of	people	along	the	cont�nuum	�s	not	poss�ble.	Var�ous	sources	
prov�de	some	order	of	magn�tude;	�n	�ts	2005	report	ent�tled	“Presumpt�on	of	Gu�lt”,	onl�ne:	
Canad�an	 Counc�l	 on	 Amer�can-Islam�c	 Relat�ons	 <http://www.ca�rcan.ca/downloads/POG-
08062005.pdf>,	CAIR-CAN	suggested	that	8	out	of	100	Canad�an	Musl�ms	had	been	v�s�ted	
by	RCMP,	CSIS,	or	other	pol�ce	agents,	and	that	23%	of	the	�nterv�ews	occurred	at	a	place	of	
employment.	 A	 recent	 art�cle	 �n	 USA Today	 prov�des	 d�fferent	 benchmarks;	 over	 1,000,000	
people	are	currently	on	the	U.S.	terror�st	watch	l�st,	the	major�ty	fore�gners.	S�nce	2005,	830	
‘redress	 requests’	 have	 been	 made	 seek�ng	 removal	 from	 the	 l�st.	 See	 Peter	 E�sler,	 “Terror�st	
Watch	L�st	H�ts	1	M�ll�on”	USA	Today	(10	March	2009),	onl�ne:	USA	Today	<http://www.
usatoday.com/news/wash�ngton/2009-03-10-watchl�st_N.htm>.

16		 “M�scarr�ages	 of	 Just�ce	 �n	 the	War	 Aga�nst	Terror”	 (2004-2005)	 109	 Penn	 St.	 L.	 Rev.	 967.		
Roach	and	Trotter	do	not	endorse	use	of	the	descr�ptor.

17	 Ibid. at	1041.
18	 M�chael	Treb�lcock,	 Report of the Legal Aid Review 2008,	 onl�ne:	 M�n�stry	 of	 the	 Attorney	

General	 <http://www.attorneygeneral.jus.gov.on.ca/engl�sh/about/pubs/treb�lcock/legal_a�d_
report_2008_EN.pdf>.

19	 Francesco	Franc�on�,	ed.,	Access to Justice as a Human Right	(Oxford:	Oxford	Un�vers�ty	Press,	
2007).

20	 B.C.G.E.U. v. British Columbia (A.G.),	 [1998]	 2	 S.C.R.	 214	 at	 paras.	 25-26	 [“We	 have	 no	
doubt	that	the	r�ght	to	access	to	the	courts	�s	under	the	rule	of	law	one	of	the	foundat�onal	p�llars	
protect�ng	the	r�ghts	and	freedoms	of	our	c�t�zens”].

21	 Fa�sal	Bhabha,	“Inst�tut�onal�z�ng	Access-to-Just�ce:	Jud�c�al,	Leg�slat�ve	and	Grassroots	D�m-
ens�ons”	(2007)	33	Queen’s	L.J.	139	at	141.

22	 Roder�ck	A.	Macdonald,	“Access	to	Just�ce	�n	Canada	Today:	Scope,	Scale	and	Amb�t�ons”	�n	
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rema�ns	fundamentally	contested.23	Few	would	deny	the	�mportance	of	access	to	
just�ce	as	a	foundat�onal	pr�nc�ple	�n	a	l�beral	democracy,	but	how	such	a	pr�n-
c�ple	man�fests	�tself	“on	the	ground”	el�c�ts	anyth�ng	but	unan�m�ty.	
	 Access	to	just�ce	�n	th�s	paper	refers	primarily	to	the	appl�cable	legal	norms	
and	 �nst�tut�ons	 that	 fac�l�tate	 access	 to	 law	 and	 the	 legal	 process.24	 “Just�ce,”	
more	broadly	defined,	also	�ncludes	cons�derat�ons	of	the	procedural,	substan-
t�ve,	and	symbol�c	components	 �dent�fied	most	often	w�th	Professor	Roder�ck	
Macdonald.	That	�s,	access	to	just�ce	must	be	cons�dered	�n	�ts	plural�st�c	and	
mult�d�mens�onal	forms:	as	a	matter	of	procedure,	�t	�s	about	both	ga�n�ng	access	
to	dec�s�on-mak�ng	�nst�tut�ons	and	to	procedural	fa�rness	once	engaged	w�th�n	
them;	as	a	matter	of	 substance,	 �t	must	produce	effect�ve	 remed�es	 that	make	
r�ght	the	�mbalance	between	nat�onal	secur�ty	and	human	secur�ty;	and	as	a	mat-
ter	of	soc�al	symbol�sm,	�t	asks	whether	the	legal	system	empowers	and	engages	
�ts	c�t�zenry,	part�cularly	those	w�th	d�sparate	soc�al	power	and	‘otherness.’25	Ele-
ments	of	 th�s	more	hol�st�c	v�s�on	of	access	 to	 just�ce	w�ll	 also	be	cons�dered,	
though	�t	�s	beyond	the	scope	of	the	paper	to	exam�ne	fully	all	s�tes	where	“law	
�s	debated,	created,	found,	organ�zed,	adm�n�stered,	�nterpreted	and	appl�ed”26	
from	the	perspect�ve	of	the	wrongfully	accused.
	 That	I	focus	my	analys�s	on	the	ava�lab�l�ty	of	access	to	just�ce	mechan�sms	
for	those	targeted	�n	ant�-terror�sm	�nvest�gat�ons	�s	not	to	suggest	that	perfect	or	
even	adequate	access	to	just�ce	ex�sts	for	those	who	are	accused	and	acqu�tted	of	
trad�t�onal	cr�m�nal	offences,	or	who	are	wrongfully	conv�cted	of	such	offences.	
It	�s	arguable	that	publ�c�ty	surround�ng	a	cr�m�nal	charge	�n	�tself	permanently	
harms	an	 �nd�v�dual,	 even	 �f	 the	 charges	 are	ult�mately	d�sm�ssed.	The	 recent	
recogn�t�on	by	 the	Supreme	Court	of	Canada	 (SCC)	of	 the	 tort	of	negl�gent	
�nvest�gat�on27	 may	 hold	 l�ttle	 prom�se	 of	 mean�ngful	 just�ce	 g�ven	 the	 h�gh	
threshold	that	must	be	met	to	establ�sh	the	tort,	�n	add�t�on	to	the	usual	l�tany	
of	econom�c	barr�ers	that	l�t�gants	face	�n	our	c�v�l	just�ce	system.	Moreover,	at	
t�mes	advocates	for	the	wrongfully	conv�cted,	have	cla�med	that	even	a	verd�ct	of	
‘not	gu�lty’	stops	short	of	complete	exonerat�on	and	�s	�nsuffic�ent	to	completely	
d�spel	the	st�gma	and	shame	wh�ch	encumber	the�r	cl�ents.28	Nevertheless,	�n	the	

Jul�a	Bass	et al.,	eds.,	Access	to	Just�ce	for	a	New	Century	(Law	Soc�ety	of	Upper	Canada,	2005)	
19	at	23.

23	 See	e.g.	Marc	Galanter,	“Access	to	Just�ce	as	a	Mov�ng	Front�er”	�n	Bass,	supra	note	22,	at	147-
161.	See	also	Fa�sal	Bhabha,	“Book	Rev�ew:	Access	 to	Just�ce	as	a	Human	R�ght”	(2008)	24	
W.R.L.S.I.	85	at	86.

24	 The	same	defin�t�onal	approach	�s	used	by	F�onnuala	Ní	Aolá�n,	“The	Ind�v�dual	R�ght	of	Access	
to	Just�ce	�n	T�mes	of	Cr�s�s:	Emergenc�es,	Armed	Confl�ct,	and	Terror�sm”	�n	Francesco	Franc�on�,	
ed.,	Access to Justice as a Human Right	(Oxford:	Oxford	Un�vers�ty	Press,	2007)	57	at	58.

25	 Macdonald,	supra	note	22.
26	 Ibid.	at	6.
27	 Hill v. Hamilton-Wentworth Regional Police Services Board, 2007	SCC	41.
28	 Just�ce	 Rob�ns	 made	 th�s	 po�nt	 �n	 h�s	 report	 to	 the	 Attorney	 General	 recommend�ng	

compensat�on	for	Steven	Truscott,	who	was	acqu�tted	but	not	declared	factually	�nnocent,	and	
thus	would	never	be	�n	a	pos�t�on	to	prove	he	d�d	not	comm�t	the	cr�me	�n	quest�on;	see	Hon.	
Sydney	Rob�ns,	Advisory Opinion on the Issue of Compensation	(March	28,	2008)	at	29,	onl�ne:	
M�n�stry	 of	 The	 Attorney	 General	 <http://www.attorneygeneral.jus.gov.on.ca/engl�sh/about/
pubs/truscott/sect�on5.asp#15>.	
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cr�m�nal	law	context	the	accused	has	const�tut�onally	entrenched	r�ghts	to	a	fa�r	
tr�al,	to	Charter	protect�ons	and	clearly	defined	rules	of	ev�dence,	to	Legal	A�d,	
and	to	the	presumpt�on	of	�nnocence.	Ult�mately,	�n	our	legal	system,	an	acqu�t-
tal	means	someth�ng	–	the	next	best	th�ng	to	a	declarat�on	of	�nnocence.29	
	 My	 central	 cla�m	 here,	 however,	 �s	 that	 obta�n�ng	 access	 to	 just�ce	 �n	 the	
ant�-terror�sm	context	�s	pecul�arly	problemat�c.		Nat�onal	secur�ty	�nvest�gat�ons	
rarely	lead	to	cr�m�nal	charges.	Nevertheless,	pervas�ve	concerns	w�th	terror�sm	
“obstruct	access	to	just�ce	at	the	domest�c	level	as	states	�ncreas�ngly	just�fy	en-
croachments	on	c�v�l	l�bert�es	�n	defence	of	nat�onal	secur�ty.”30	Wh�le	the	legal�ty	
of	certa�n	ant�-terror�sm	measures	rema�ns	suspect	even	where	bona fide	charges	
of	terror�sm	w�th	a	sound	ev�dent�ary	bas�s	are	la�d,31	I	am	part�cularly	concerned	
here	w�th	those	�nd�v�duals	who	are	the	terror�sm	�nvest�gat�on	equ�valents	of	the	
wrongfully	conv�cted:	wrongly	accused	by	government	offic�als	publ�cly	and/or	
�n	commun�cat�ons	w�th	fore�gn	agenc�es	as	assoc�ated	w�th	terror�sm,	adversely	
affected	�n	the�r	employment	or	bus�nesses	by	he�ghtened	scrut�ny,	harassed	by	
border	 guards,	 pol�ce	 officers	 or	 �ntell�gence	 agents,	 deta�ned	 on	 the	 bas�s	 of	
those	allegat�ons,	or,	�n	the	most	extreme	cases,	tortured.	In	th�s	way,	I	do	not	
adhere	to	the	str�ct	pos�t�v�st	�nterpretat�on	of	a	m�scarr�age	of	just�ce	proffered	
by	Roach	and	Trotter	�n	the�r	study.32	Wh�le	they	argue	for	a	conceptual�zat�on	
of	a	m�scarr�age	of	just�ce	that	�ncludes	all	depr�vat�ons	of	l�berty,	my	concept�on	
of	a	m�scarr�age	of	just�ce	�s	broader,	and	captures	the	exper�ence	of	those	who	
are	not	deta�ned	d�rectly	by	Canad�an	author�t�es	(�f	at	all)	but	who	nevertheless	
are	harmed	by	the	terror�st	label.	L�ke	Roach	and	Trotter,	I	presuppose	the	fac-
tual	�nnocence	of	at	least	some	terror�sm	�nvest�gat�on	targets33	and	from	there,	
exam�ne	the	adequacy	of	ava�lable	legal	processes.	That	�s,	I	ask	to	what	extent	
do	ex�st�ng	mechan�sms	prov�de	redress	for	v�ct�ms	of	a	m�scarr�age	of	just�ce	�n	
the	nat�onal	secur�ty	context?	Are	the	mechan�sms	substant�vely	adequate?	Can	
the	factually	�nnocent	clear	the�r	names?

29	 Referr�ng	to	Steven	Truscott,	 for	example,	 lawyer	James	Lockyer	has	sa�d	that	h�s	cl�ent	“got	
the	h�ghest	rank	of	acqu�ttal,	the	h�ghest	rank	of	�nnocence	you	can	get:”	Tracy	Tyler,	“Truscott	
acqu�ttal	we�ghed”	The Toronto Star (29	August	2007).	See	also	Peter	MacK�nnon,	“Costs	and	
Compensat�on	 for	 the	 Innocent	 Accused”	 (1988)	 67	 Can.	 Bar	 Rev.	 489	 and	 H.	 Arch�bald	
Ka�ser,	 “Wrongful	 Conv�ct�on	 and	 Impr�sonment:	 Towards	 an	 End	 to	 the	 Compensatory	
Obstacle	Course”	(1998)	9	W�ndsor	Y.B.	Access	Just.	139,	both	of	whom	argue	that	a	d�scharge	
or	acqu�ttal	are	equ�valent	to	�nnocence	�n	our	system	of	just�ce.

30	 Bhabha,	supra	note	23	at	87.
31	 Certa�nly,	 the	 use	 of	 torture	 could	 never	 be	 just�fied,	 whatever	 the	 c�rcumstances	 or	 the	

allegat�ons	 aga�nst	 the	 accused.	 See	Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment,	U.N.Doc.	A/39/51	(1989),	and	Cr�m�nal	Code,	supra	note	
12	at	s.	269.1.

32	 “[O]ur	defin�t�on	of	a	m�scarr�age	of	just�ce	w�ll	not	engage	the	legal�ty	under	e�ther	�nternat�onal	
or	domest�c	 law	of	 the	defin�t�on	of	who	 �s	 an	enemy	combatant	or	who	 �s	 an	 �nadm�ss�ble	
al�en	because	of	�nvolvement	w�th	a	terror�st	group.	Rather,	our	focus	w�ll	be	on	the	�njust�ce	
of	 deta�n�ng	 a	 person	 who	 �s	 �nnocent	 under	 the	 ex�st�ng	 statutory	 defin�t�on	 of	 an	 enemy	
combatant	or	an	�nadm�ss�ble	al�en.”	Supra	note	16	at	973.

33	 Ibid.	at	1037.	Indeed,	as	Roach	and	Trotter	argue	persuas�vely,	the	r�sks	of	a	m�scarr�age	of	just�ce	
�n	the	nat�onal	secur�ty	sphere	are	perhaps	h�gher	than	�n	trad�t�onal	cr�m�nal	law	enforcement,	
�n	part	because	of	the	prevalent	use	of	�ntell�gence	as	opposed	to	probat�ve	ev�dence.
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III. CASE STUDY: ABDULLAH ALMALKI

Here’s	the	deal.	Everybody	would	l�ke	to	bel�eve	that	we	have	
an	array	of	cho�ces	that	are	good	cho�ces	and	bad	cho�ces.	But	
we’re	go�ng	to	a	dance	where	every	g�rl	�s	ugly,	okay.	They’re	
all	ugly.	And	all	we	can	do	�s	get	the	least	ugly	g�rl	to	dance	
w�th.34	
	 	 	 Jack	Hooper,	D�rector-General,	CSIS	(May	26,	2007)

	 Almalk�	was	first	contacted	by	CSIS	agents	�n	1998.	He	agreed	to	the�r	re-
quest	 for	meet�ngs	and	answered	 the�r	quest�ons	w�thout	a	 lawyer	present	on	
two	occas�ons	�n	1998,	once	�n	2000	and	a	fourth	t�me	less	than	a	week	after	
September	11,	2001.35	He	was	 asked	 about	h�s	 export-�mport	bus�ness,	what	
electron�c	equ�pment	he	sold,	to	whom,	and	h�s	knowledge	of	other	Canad�an	
Musl�m	men.	CSIS	shared	�nformat�on	about	Almalk�	w�th	the	RCMP	and	var�-
ous	fore�gn	�ntell�gence	agenc�es,	�nclud�ng	the	U.S.	Central	Intell�gence	Agency	
(CIA)	and	the	Federal	Bureau	of	Invest�gat�on	(FBI).36

	 In	late	September	2001,	a	mult�-agency	task	force	named	Project	A-O	Can-
ada	was	establ�shed	to	�nvest�gate	suspected	terror�sts.	Members	from	d�fferent	
un�ts	w�th�n	 the	RCMP	as	well	 as	 from	CSIS	and	other	pol�ce	agenc�es	were	
seconded	to	the	project.	Project	A-O	Canada’s	mandate	was,	�n	order	of	pr�or�ty,	
prevent�on,	�ntell�gence,	and	cr�m�nal	prosecut�on. Almalk�	was	a	ma�n	target	of	
Project	A-O	Canada.	In	the	months	follow�ng	the	establ�shment	of	Project	A-O	
Canada,	officers	aggress�vely	pursued	h�m	as	a	suspected	terror�st.	Among	other	
th�ngs,	these	officers:

(a)	 	followed	Almalk�	and	h�s	w�fe	whenever	they	traveled	by	
car;

(b)	 	�nstalled	a	 camera	across	 the	 street	 from	the�r	home	 to	
mon�tor	the	fam�ly	and	any	v�s�tors	to	the	home;

(c)	 	sent	a	fax	to	RCMP	l�a�son	officers	�n	Islamabad,	Rome,	
Delh�,	Wash�ngton,	London,	Berl�n	and	Par�s	on	Octo-
ber	2,	2001	�dent�fy�ng	Almalk�	as	an	“�mportant	mem-
ber”	of	al	Qaeda;

(d)	 	sent	letters	to	law	enforcement	agenc�es	�n	several	coun-
tr�es,	 �nclud�ng	 Syr�a,	 on	 October	 4,	 2001,	 prov�d�ng	
b�ograph�cal	 data	 about	 Almalk�	 and	 other	 Canad�ans	
and	 request�ng	 any	 �ntell�gence	 that	 m�ght	 surface	 on	
them;	

(e)	 	author�zed	an	October	31,	2001	request	to	U.S.	Customs	
Serv�ce	 to	 �ssue	 a	TECS	 [Treasury	 Enforcement	 Com-

34	 M�chelle	Sheppard,	“Spy	was	sent	to	‘ugly’	spots”	The	Toronto	Star	(26	May	2007)	A1.
35	 Chronology of public information relating to the cases of Messrs. Almalki, El Maati and Nureddin,	

onl�ne:	 Kerry	 P�ther	 <http://kerryp�ther.com/wp-content/uploads/2008/10/chronologyfinal.
pdf	>	at	1,	2,	7.

36	 Iacobucc�	Report,	supra	note	7	at	194-197.
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mun�cat�ons	System]	lookout	for	Almalk�	and	members	
of	 h�s	 fam�ly,	 �n	wh�ch	 they	were	descr�bed	 as	 “Islam�c	
extrem�st	�nd�v�duals	suspected	of	be�ng	l�nked	to	the	al	
Qaeda	terror�st	movement;”	

(f )	 	executed	a	search	warrant	on	Almalk�’s	home	�n	Ottawa,	
pursuant	to	wh�ch	they	se�zed	all	of	h�s	bus�ness	records,	
and	�n	wh�ch	they	cla�med	to	have	found	“weapons;”37	

(g)	 	shared	 the�r	 ent�re	 Supertext	database,	w�thout	 caveats,	
w�th	U.S.	agenc�es	(presumably,	the	FBI	and	CIA).	The	
three	CDs	conta�ned	all	of	Project	A-O	Canada’s	 �ntel-
l�gence,	�nclud�ng	documents	and	�nformat�on	about	Al-
malk�	that	had	not	been	vetted	for	accuracy	or	relevance;	
and

(h)	 	shared	�nformat�on	w�th	U.S.,	Syr�an	and	other	fore�gn	
agenc�es	about	Almalk�,	�nclud�ng	send�ng	quest�ons	d�r-
ectly	to	Syr�an	�nterrogators	to	be	put	to	Almalk�,	desp�te	
the�r	knowledge	of	the	l�kel�hood	of	torture.	38

Desp�te	the	length,	�ntrus�veness,	and	scope	of	the	�nvest�gat�on	�nto	Almalk�’s	
l�fe,	bus�ness,	and	acqua�ntances,	no	charges	were	ever	la�d	aga�nst	h�m	by	Can-
ad�an	author�t�es.	FBI	 �nvest�gators	 refused	 to	 launch	a	cr�m�nal	 �nvest�gat�on	
�nto	Almalk�’s	act�v�t�es.39

	 On	h�s	way	to	jo�n	h�s	parents	and	v�s�t	fam�ly	�n	Syr�a	�n	early	May,	2002,	
Almalk�	was	deta�ned	at	Damascus	A�rport.	A	l�ttle	over	five	months	earl�er,	an-
other	Canad�an,	El	Maat�,	was	also	deta�ned	at	the	same	a�rport.	L�ke	El	Maat�	
before	h�m,	and	Arar	and	Nuredd�n	after	h�m,	Almalk�	was	 taken	to	the	Pal-
est�ne	Branch	of	the	Syr�an	M�l�tary	Intell�gence	and	was	repeatedly	tortured,	
�nterrogated	and	 forced	 to	 s�gn	documents	he	was	not	perm�tted	 to	 read.	All	
four	men	were	held	�n	dark,	underground	cells,	measur�ng	three	by	s�x	by	seven	
feet.	Almalk�’s	tenure	was	the	longest:	482	days	�n	sol�tary	confinement,	�n	a	cell	
known	to	pr�soners	as	“the	grave.”40	
	 The	Arar	Inqu�ry	determ�ned	that	the	RCMP	sent	quest�ons	to	Syr�an	M�l�tary	
Intell�gence	to	use	�n	the�r	�nterrogat�ons	of	Almalk�.	Th�s	ev�dence	was	not	d�s-
closed	�n	the	course	of	the	publ�c	hear�ngs.	Throughout	the	Inqu�ry,	government	
counsel	fought	v�gorously	to	prevent	Comm�ss�oner	O’Connor	from	d�sclos�ng	
the	January	2003	quest�ons	and	cover	letter	that	had	been	del�vered	by	Consul	
Leo	Martel	to	Syr�an	M�l�tary	Intell�gence.	The	Attorney-General	only	w�thdrew	
h�s	pos�t�on	that	the	�nformat�on	was	subject	to	a	cla�m	of	nat�onal	secur�ty	confi-

37	 Almalk�	 was	 told	 by	 Syr�an	 �nterrogators	 that	 weapons	 had	 been	 found	 at	 h�s	 home.	 The	
Iacobucc�	Report	prov�des	the	first	d�sclosure	of	the	“weapons”	�n	quest�on:	two	sw�tchblades	
Ibid.	at	202.

38	 Ibid.	at	193-201,	403-404,	410-413.
39	 Arar	Report,	 supra	note	3,	Addendum, onl�ne:	L�brary	 and	Arch�ves	Canada	<http://epe.lac-

bac.gc.ca/100/206/301/pco-bcp/comm�ss�ons/maher_arar/07-09-13/www.ararcomm�ss�on.
ca/eng/2007-08-08-addendum.pdf>	 at	 103.	 [“Project	 A-O	 Canada	 was	 not	 successful	 �n	
conv�nc�ng	the	FBI	to	�nst�tute	a	cr�m�nal	�nvest�gat�on.”].

40	 Iacobucc�	Report,	supra	note	7	at	271.
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dent�al�ty	after	the	hear�ngs	had	concluded,	when	counsel	for	the	non-government	
part�c�pants	(�nclud�ng	Arar,	the	�ntervenor	organ�zat�ons,	and	belatedly,	Almal-
k�41)	were	no	longer	able	to	explore	the	c�rcumstances	surround�ng	the	dec�s�on	to	
send	quest�ons	and	the	�mpact	of	the	quest�ons	on	Almalk�	and	Arar.42	
	 Comm�ss�oner	Iacobucc�	found	that	both	the	shar�ng	of	the	Supertext	data-
base	w�th	U.S.	offic�als	�n	Apr�l	2002,	and	the	send�ng	of	quest�ons	�n	January	
2003,	“resulted	�nd�rectly	�n	m�streatment	of	Mr.	Almalk�	and	were	defic�ent	�n	
the	c�rcumstances,”43	and	that	the	“m�streatment”	amounted	to	torture.44	As	Al-
malk�	had	cla�med	from	the	t�me	he	was	released	from	custody	�n	Syr�a,	h�s	�n-
terrogat�ons	were	based	on	�nformat�on	that	could	only	have	or�g�nated	�n	Can-
ada;	Comm�ss�oner	Iacobucc�	concluded	that	“�t	�s	reasonable	to	�nfer	that	the	
documents	prov�ded	�n	the	Supertext	database,	or	�nformat�on	from	those	docu-
ments,	made	the�r	way	�nto	the	hands	of	Syr�an	offic�als,	and	were	then	used	by	
them,	together	w�th	other	�nformat�on,	to	�nterrogate	Mr.	Almalk�	�n	Syr�a.”45

	 Although	 never	 charged	 w�th	 an	 offence	 �n	 e�ther	 Canada	 or	 the	 Un�ted	
States,	�n	late	2003,	after	18	months	�n	detent�on	w�thout	charge,	Almalk�	was	
charged	under	Art�cle	278	of	the	Syrian Penal Code.46	In	July	2004,	the	Syr�an	
Supreme	State	Secur�ty	Court,	a	court	whose	tr�als	fall	far	short	of	�nternat�onal	
standards	 for	 fa�r	 tr�als,47	 acqu�tted	 Almalk�.48	 Nevertheless,	 doubts	 about	 h�s	
�nnocence	pers�st.
	 As	�n	the	case	of	Arar	and	El	Maat�,	unnamed	Canad�an	offic�als	used	the	
med�a	to	accuse	Almalk�	of	l�nks	to	al	Qaeda.	In	October	2003,	sen�or	unnamed	
Canad�an	government	offic�als	told	Canad�an	Telev�s�on	(CTV)	News	that	Al-

41	 Almalk�’s	�n�t�al	request	for	stand�ng	was	den�ed	by	Comm�ss�oner	O’Connor:	see	Rul�ng	on	
Stand�ng	and	Fund�ng,	Arar	Report,	Factual Background, Vol. II,	Append�x	3(B).	As	government	
w�tnesses	 �ncreas�ngly	 referred	 to	Almalk�,	El	Maat�,	 and	Nuredd�n	as	 suspected	 terror�sts	 �n	
the�r	publ�c	test�mony,	Comm�ss�oner	O’Connor	accepted	that	the	men’s	reputat�onal	�nterests	
were	 suffic�ent	 to	 tr�gger	 part�c�pat�on	 r�ghts	 and	 he	 awarded	 them	 l�m�ted	 stand�ng.	 Arar	
Report,	supra	note	2,	Factual	Background,	Vol.	II,	Append�x	3(E).

42	 Arar	Report,	supra	note	2	at	303.
43	 Iacobucc�	Report,	supra	note	7	at	398.
44	 Ibid.	at	406.
45	 Ibid.	at	409.
46	 Th�s	prov�s�on	of	the	Syrian Penal Code	deals	w�th	tak�ng	act�on	or	mak�ng	a	wr�tten	statement	

or	speech	wh�ch	could	endanger	the	state	or	harm	�ts	relat�onsh�p	w�th	a	fore�gn	country,	or	
expose	�t	to	the	r�sk	of	host�le	act�on	by	that	country.	For	a	further	descr�pt�on	of	Art�cle	278,	
see	“Urgent	Act�on	Update:	Syr�a	–	Pr�soners	of	Consc�ence/Fear	of	Torture/Incommun�cado	
Detent�on”	Amnesty	 Internat�onal	 (21	December	 2006),	 onl�ne:	The	Syr�an	Human	R�ghts	
Comm�ttee	<http://www.shrc.org/data/aspx/D8/2978.aspx>.

47	 Accord�ng	to	the	Syr�an	Human	R�ghts	Comm�ttee,	the	Supreme	State	Secur�ty	Court	(SSSC)	
�s	 “an	 extra-ord�nary	 legal	 structure	 whose	 sentences	 cannot	 be	 appealed	 or	 contested,	 and	
[wh�ch]	rel�es	�n	pass�ng	�ts	sentences	on	secur�ty	author�t�es’	m�nutes	and	reports,	wh�ch	are	
normally	extracted	from	suspects	forcefully	and	under	torture.	The	SSSC	�s	also	renowned	for	
comm�tt�ng	outrageous	contravent�ons	and	v�olat�ons	�n	respect	to	[s�c]	hold�ng	sess�ons	and	
allow�ng	defendants	 from	defend�ng	 themselves”	 (SHRC 2006 Annual Report,	onl�ne:	Syr�an	
Human	R�ghts	Comm�ttee	<http://www.shrc.org/data/aspx/ANNUALREPORT2006.aspx>	at	
ch.	6.	See	also	“Far	From	Just�ce:	Syr�a’s	Supreme	State	Secur�ty	Court”	Human	R�ghts	Watch	
(February	2009),	onl�ne:	Human	R�ghts	Watch	<http://www.hrw.org/en/reports/2009/02/23/
far-just�ce-0>.

48	 Iacobucc�	Report,	supra	note	7	at	248.
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malk�	was	 one	 of	 four	Canad�ans	 l�nked	 to	 an	 al	Qaeda	 cell.49	 In	November	
2003,	 unnamed	 Canad�an	 offic�als	 descr�bed	Almalk�	 as	 “the	ma�n	 target”	 of	
terror�sm	�nvest�gat�ons	to	the	Ottawa Citizen.50	Most	recently,	dur�ng	the	press	
conference	on	the	date	of	the	release	of	Comm�ss�oner	Iacobucc�’s	report,	and	�n	
numerous	med�a	�nterv�ews	thereafter,	M�n�ster	of	Publ�c	Safety,	Stockwell	Day	
referred	 reporters	 spec�fically	 to	 paragraph	 42	 of	 the	 Attorney-General’s	 final	
subm�ss�ons,	�n	response	to	quest�ons	about	the	status	of	nat�onal	secur�ty	�nves-
t�gat�ons	regard�ng	Almalk�.	Paragraph	42	of	the	document	reads	�n	part,	

…Canada	had	cred�ble	�nformat�on	that	the	act�v�t�es	of	Mr.	
Almalk�	posed	a	threat	to	the	secur�ty	of	th�s	country.	…	Mr.	
Almalk�	 assoc�ated	w�th	known	 Islam�st	 extrem�sts	 �n	Can-
ada	and	abroad,	�nclud�ng	sen�or	members	of	al	Qaeda.	He	
�s	bel�eved	 to	have	 served	as	 a	procurement	officer	 for	 that	
organ�zat�on.51

	 Importantly,	 M�n�ster	 Day	 fa�led	 to	 po�nt	 out	 that	 the	 paragraph,	 wh�ch	
was	not	even	couched	�n	the	usual	language	of	allegat�ons,	was	conta�ned	�n	a	
document	that	d�d	not	const�tute	ev�dence,	and	that	was	v�gorously	contested	by	
counsel	for	Almalk�.	
	 None	of	the	ev�dence	that	m�ght	ex�st	�n	support	of	the	government’s	allega-
t�ons	has	ever	been	presented	to	Almalk�	or	h�s	counsel,	preclud�ng	h�m	from	
challeng�ng	the	allegat�ons	or	quest�on�ng	the	propr�ety	of	the	ways	�n	wh�ch	he	
was	targeted	by	Canad�an	offic�als.	Desp�te	subm�ss�ons	to	the	Comm�ss�oner	
that	 he	 should	 not	 “s�mply	 repeat	 the	 Government’s	 unproven,	 untested	 and	
l�belous	allegat�ons	aga�nst	the	three	men”	�n	h�s	final	report,52	an	ent�re	chapter	
was	devoted	to	 the	 summary	of	 those	allegat�ons,53	w�th	only	 two	paragraphs	
caut�on�ng	that	noth�ng	stated	�n	the	report	should	be	taken	as	an	�nd�cat�on	that	
the	government’s	allegat�ons	are	founded.54	Whether	the	caut�onary	language	�s	
suffic�ent	to	rebut	the	aura	of	gu�lt	 �s	quest�onable;	Comm�ss�oner	O’Connor	
found	that	�n	terror�sm	�nvest�gat�ons,	�mproper	and	unfa�r	labels	�n	a	wr�tten	
document	carry	an	a�r	of	author�ty:	“Statements	made	by	pol�ce	officers	 tend	
to	be	 taken	at	 face	 value”	 and	“have	 a	way	of	 st�ck�ng	 to	 an	 �nd�v�dual,	 […]	
becom�ng	the	accepted	fact	or	w�sdom.”55	Th�s	�s	perhaps	even	more	true	w�th	
statements	repeated	�n	an	offic�al	report	by	a	comm�ss�on	of	�nqu�ry.

49	 “The	 case	 of	 Maher	 Arar	 takes	 more	 tw�sts	 and	 turns”	 CTV News	 (23	 October	 2003).	 See	
descr�pt�on	of	leak	�n	Kerry	P�ther, Dark Days: The Story of Four Canadians Tortured in the Name 
of Fighting Terror	(Toronto:	V�k�ng	Press,	2008)	at	293-295.

50	 Jul�et	O’Ne�ll,	“Canada’s	Doss�er	on	Maher	Arar”	Ottawa Citizen	(8	November	2003)	A1.
51	 Clos�ng	 Subm�ss�ons	 of	 the	 Attorney	 General	 of	 Canada	 (20	 June	 2008),	 onl�ne:	 Iacobucc�	

Internal	 Inqu�ry	 <http://www.�acobucc��nqu�ry.ca/pdfs/documents/2008-06-20-AG-FINAL-
en.pdf>	at	para.	42.

52	 Jo�nt	 F�nal	 Subm�ss�ons	 by	 Abdullah	 Almalk�,	 Ahmad	 El	 Maat�	 &	 Muayyed	 Nuredd�n	 (20	
June	 2008),	 onl�ne:	 Iacobucc�	 Internal	 Inqu�ry	 <http://www.�acobucc��nqu�ry.ca/pdfs/
documents/2008-06-20-final-	subm�ss�ons-almalk-el-maat�-nuredd�n-en.pdf>	at	para.	13.

53	 Iacobucc�	Report,	supra	note	7	at	c.	5.
54	 Ibid.	at	43.
55	 Arar	Report,	supra	note	2	at	25.
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	 M�scarr�ages	of	just�ce	greet	Almalk�,	therefore,	on	numerous	levels.	F�rst,	he	
�s	targeted	by	a	nat�onal	secur�ty	�nvest�gat�on	for	assoc�at�ons	w�th	others	and	
for	allegedly	susp�c�ous	bus�ness	transact�ons.	Though	not	formally	charged	nor	
perm�tted	to	test	the	�ntell�gence	and	answer	h�s	accusers,	he	�s	labeled	an	“Islam-
�c	extrem�st”	and	a	“B�n	Laden	assoc�ate.”	The	label	becomes	ev�dence	as	qu�ckly	
as	�t	�s	c�rculated	around	the	world,	�n	what	Gu�ttet	and	others	descr�be	as	the	
blurr�ng	of	the	l�ne	between	�ntell�gence	data	and	probat�ve	ev�dence	to	the	ad-
vantage	of	so-called	“nat�onal	secur�ty	�mperat�ves.”56	Th�s	�njust�ce	leads	to	the	
next,	more	profound	v�olat�on	of	Almalk�’s	human	r�ghts,	when	the	�ntell�gence	
qua	ev�dence	�s	used	to	deta�n,	�nterrogate	and	torture	h�m	�n	Syr�a.	Accord�ng	
to	Hooper’s	d�stasteful	metaphor	for	the	trade-off	between	secur�ty	and	r�ghts	
quoted	at	the	outset	of	th�s	Part,	shar�ng	�nformat�on	w�th	human	r�ghts	abus�ng	
reg�mes	and	sacr�fic�ng	the	r�ghts	of	suspected	terror�sts	�s	a	necessary	ev�l,	and	
thereby	condones	Almalk�’s	m�streatment.	When	not	permanently	condemned	
to	the	torture	chamber,	he	�s	then	perpetually	condemned	through	repeated	al-
legat�ons	of	terror�sm	not	only	v�a	med�a	leaks,	but	also	by	pronouncements	of	
M�n�sters	and	�n	a	Comm�ss�oner’s	report.	How,	then,	to	unravel	the	�njust�ce?
	 Counsel’s	final	subm�ss�ons	to	the	Comm�ss�on	alluded	to	the	poverty	of	ac-
cess	to	just�ce	mechan�sms.	In	the	course	of	press�ng	the	Comm�ss�oner	to	find	
categor�cally	 that	 labels	 attached	 to	 the	 three	men	by	Canad�an	offic�als	were	
grossly	�naccurate,	unfa�r,	and	m�slead�ng,	counsel	wrote:	

There	�s	no	other	forum	�n	wh�ch	Messrs.	Almalk�,	El	Maat�	
and	 Nuredd�n	 w�ll	 be	 able	 to	 clear	 the�r	 names.	 Absent	 a	
cr�m�nal	charge,	the	men	w�ll	not	be	afforded	the	opportun-
�ty	to	know	and	meet	the	case	aga�nst	them.	C�v�l	l�t�gat�on	
�s	unl�kely	 to	prov�de	 them	access	 to	 just�ce	 �n	 l�ght	of	 the	
government’s	 cons�stent	 overuse	 of	 nat�onal	 secur�ty	 confi-
dent�al�ty	cla�ms.	…

Comm�ss�oner	 Iacobucc�	 has	 a	 s�ngular	 opportun�ty	 to	 ex-
pose	 the	ways	 �n	wh�ch	 these	 three	Canad�an	 c�t�zens	were	
m�slabeled	and	m�scharacter�zed,	and	�dent�fy	the	defic�enc�es	
�n	 the	 �nvest�gat�ons	wh�ch	 led	 to	 the	 shar�ng	of	 �naccurate	
and	m�slead�ng	�nformat�on,	and	ult�mately,	to	the�r	deten-
t�on	 and	m�streatment	 abroad.	We	urge	 the	Comm�ss�oner	
to	prov�de	Messrs.	Almalk�,	El	Maat�	and	Nuredd�n	w�th	the	
answers	–	and	the	just�ce	–	they	deserve.57

The	extent	to	wh�ch	the	�nqu�ry	model	can	serve	effect�ve	access	to	just�ce	w�ll	be	

56	 Emmanuel-P�erre	 Gu�ttet,	 “M�scarr�ages	 of	 Just�ce	 and	 Except�onal	 Procedures	 �n	 the	 ‘War	
aga�nst	Terror�sm’”	(2008)	Centre	for	European	Pol�cy	Stud�es	Spec�al	Report	1	at	2.	See	also	
Mart�n	Sche�n�n,	Report	of	the	Spec�al	Rapporteur	on	the	promot�on	and	protect�on	of	human	
r�ghts	and	fundamental	freedoms	wh�le	counter�ng	terror�sm,	(4	February	2009)	A/HRC/10/3,	
onl�ne:	<http://�mage.guard�an.co.uk/sys-files/Guard�an/documents/2009/03/09/ahrc.pdf>	at	
8.

57	 Jo�nt	F�nal	Subm�ss�ons,	supra	note	52	at	paras.	11-12.
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exam�ned	�n	Part	V	of	th�s	paper.	Two	other	ma�n	opt�ons	present	themselves:	a	
c�v�l	torts	cla�m,	and	compla�nts	to	the	adm�n�strat�ve	bod�es	that	prov�de	over-
s�ght	of	Canada’s	nat�onal	secur�ty	�nvest�gat�ons.	

IV. ADMINISTRATIVE ACCESS TO JUSTICE: COMpLAINTS TO SIRC 
AND THE CpC

If	 �nd�v�duals	have	 compla�nts	 regard�ng	 act�ons	of	 law	en-
forcement	and	secur�ty	�ntell�gence	personnel,	we	have	robust	
�ndependent	rev�ew	and	accountab�l�ty	mechan�sms	�n	place.	
They	are	there	to	be	used.58	

M�n�sters	Anne	McLellan	and	Irw�n	Cotler	(Nov.	2005)

Among	 the	 “robust	 �ndependent	 rev�ew	 and	 accountab�l�ty	 mechan�sms”	 re-
ferred	to	by	Anne	McLellan	and	Irw�n	Cotler	�n	the�r	jo�nt	statement	before	the	
Senate	Spec�al	Comm�ttee	on	the	Anti-terrorism Act	and	the	House	of	Commons	
Subcomm�ttee	on	Publ�c	Safety	 and	Nat�onal	Secur�ty,	 two	w�ll	 be	 canvassed	
here:	the	CPC	and	SIRC.		

A. CpC (Commission for public Complaints Against the RCMp)
	 The	CPC	was	created	�n	1988	as	an	�ndependent	agency	to	prov�de	c�v�l�an	
rev�ew	of	the	RCMP’s	pol�c�ng	act�v�t�es.59	The	CPC’s	jur�sd�ct�on	�s	relat�vely	
broad;	�t	may	exam�ne	any	compla�nt	concern�ng	the	conduct,	�n	the	perform-
ance	of	any	duty	or	funct�on	under	the	RCMP Act	or	the	Witness Protection Pro-
gram Act,	of	any	RCMP	member,	whether	or	not	the	compla�nant	�s	affected	by	
the	subject-matter	of	the	compla�nt.60	Invest�gat�ons	can	be	tr�ggered	�n	one	of	
three	ways:	(�)	a	d�rect	compla�nt	by	a	c�v�l�an	to	the	CPC;61	(��)	a	request	for	a	re-
v�ew	of	a	compla�nt	made	to	the	RCMP;62	or	(���)	a	Cha�r-�n�t�ated	compla�nt.63	
Comm�ss�oners	reta�n	w�de	d�scret�on	w�th	respect	to	compla�nts	made	d�rectly	
to	the	CPC;	they	may	d�rect	that	no	�nvest�gat�on	of	a	compla�nt	be	commenced	
or	that	an	�nvest�gat�on	be	term�nated	�f,	�n	the	Comm�ss�oner’s	op�n�on,

(a)	 the	compla�nt	 �s	one	that	could	more	appropr�ately	be	dealt	w�th,	 �n-
�t�ally	or	completely,	accord�ng	to	a	procedure	prov�ded	under	any	other	Act	
of	Parl�ament;

58	 Jo�nt	Statement	by	the	Hon.	Anne	McLellan,	Deputy	Pr�me	M�n�ster	and	M�n�ster	of	Publ�c	
Safety	and	Emergency	Preparedness	&	the	Hon.	Irw�n	Cotler,	M�n�ster	of	Just�ce	and	Attorney	
General	of	Canada,	onl�ne:	Department	of	 Just�ce	<http://www.just�ce.gc.ca/eng/news-nouv/
spe-d�sc/2005/doc_31726.html>.

59	 Royal Canadian Mounted Police Act.	R.S.,	c.	R-9,	s.	45.29	(“RCMP	Act”).
60	 Ibid.	at	s.	45.35.
61	 Ibid.	at	s.	45.35(1).
62	 Ibid.	at	s.	45.41.
63	 Ibid.	at	s.	45.37.	In	2007-2008,	e�ght	Cha�r-�n�t�ated	compla�nts	were	�nvest�gated,	represent�ng	

a	marked	�ncrease	over	prev�ous	years.	The	�ncrease	reflects	the	Cha�r’s	stated	object�ve	of	mov�ng	
beyond	�ts	trad�t�onally	react�ve	role	to	a	more	proact�ve	one	target�ng	system�c	�ssues.	See	2007-
2008	Annual	Report,	onl�ne:	<	http://www.cpc-cpp.gc.ca/prr/anr/2007-2008-eng.aspx>.
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(b)	the	compla�nt	�s	tr�v�al,	fr�volous,	vexat�ous	or	made	�n	bad	fa�th;	or
(c)	hav�ng	regard	to	all	the	c�rcumstances,	�nvest�gat�on	or	further	�nvest�ga-
t�on	�s	not	necessary.64	

Even	�f	launched,	�nvest�gat�ons	and	rev�ews	of	RCMP	conduct	are	comprom-
�sed	by	the	CPC’s	restr�ct�ve	mandate.	The	RCMP Act	does	not	confer	powers	of	
subpoena	on	the	CPC;	ne�ther	documents	nor	w�tnesses	can	be	compelled.	The	
CPC	�s	not	mandated	to	take	ev�dence	under	oath,	nor	does	�t	have	the	leg�sla-
t�ve	author�ty	to	compla�n	about	pol�c�es,	pract�ces,	or	gu�del�nes	followed	by	the	
RCMP.65	In	2003,	the	Aud�tor	General	found	that	“the	Comm�ss�on	for	Publ�c	
Compla�nts	Aga�nst	the	RCMP,	�n	compar�son	to	the	Secur�ty	Intell�gence	Re-
v�ew	Comm�ttee,	does	not	undertake	rev�ews	a�med	at	systemat�cally	determ�n-
�ng	compl�ance	w�th	the	law,	nor	does	�ts	mandate	prov�de	for	unrestr�cted	access	
to	all	�nformat�on.”66

	 The	Cha�r	of	the	CPC	harbours	no	�llus�ons	about	the	capac�ty	of	h�s	agency	
to	 prov�de	 effect�ve	 overs�ght	 and	 to	 ensure	 accountab�l�ty	 �n	 the	 conduct	 of	
pol�c�ng	act�v�ty.	In	December	2008,	�n	h�s	open�ng	remarks	mark�ng	the	20th	
ann�versary	of	the	CPC,	Cha�rman	Paul	E.	Kennedy	descr�bed	the	Comm�ss�on	
as	prov�d�ng	“�nadequate	c�v�l�an	overs�ght,”	due	pr�mar�ly	to	the	�ncongruence	
between	 �ts	powers	of	 rev�ew	and	the	 �ntrus�veness	of	 the	powers	held	by	 the	
body	over	wh�ch	�t	exerc�ses	rev�ew.67	Indeed,	s�nce	2005	the	overarch�ng	object-
�ve	of	the	CPC	has	been	the	“urgent	need	for	stronger	and	more	effect�ve	c�v�l�an	
overs�ght	of	the	RCMP.”68

	 The	CPC	has	done	cons�derable	work	w�th	Taser-related	and	other	�n-cus-
tody	death	cases,69	but	appears	to	have	had	l�ttle	�nvolvement	w�th	compla�nts	
concern�ng	nat�onal	secur�ty	�nvest�gat�ons.	One	except�on	�s	�ts	rev�ew	of	Pro-
ject	Thread.	The	2003	�nvest�gat�on	of	Ottawa	Bus�ness	College	led	to	the	arrest	
of	23	Musl�m	students	who	the	RCMP	and	Imm�grat�on	offic�als	suspected	of	
possess�ng	fraudulent	�mm�grat�on	documents,	but	who	were	descr�bed	to	the	
med�a	as	pos�ng	threats	to	nat�onal	secur�ty.	The	RCMP	subsequently	confirmed	
that	there	was	“absolutely	no	ev�dence	to	suggest	that	there	�s	any	terror�st	threat	

64	 Ibid.	at	45.36(5).
65	 See	Presentat�on	before	Arar	Comm�ss�on	(17	November	2005),	onl�ne:	Comm�ss�on	for	Publ�c	

Compla�nts	aga�nst	 the	RCMP	<http://www.cpc-cpp.gc.ca/nrm/spe/arc/2005/20051117-eng.
aspx>.

66	 Ibid.
67	 Onl�ne:	Comm�ss�on	for	Publ�c	Compla�nts	aga�nst	the	RCMP	<http://www.cpc-	

cpp.gc.ca/nrm/spe/2008/20081201-eng.aspx>.	 Mr.	 Kennedy	 repeated	 these	 v�ews	 before	 the	
Parl�amentary	Comm�ttee	on	Publ�c	Safety	on	March	5,	2009.	[Stand�ng	Comm�ttee	on	Publ�c	
Safety	and	Nat�onal	Secur�ty,	Evidence, 40th Parl. 2nd sess., No. 008	(5	March	2009),	onl�ne:	
<http://www2.parl.gc.ca/HousePubl�cat�ons/Publ�cat�on.aspx?DocId=3723563&Language=E
&Mode=1&Parl=40&Ses=2>.

68	 News	 Release:	 “Proposals	 For	 New	 C�v�l�an	 RCMP	 Overs�ght	 Model	 Emerge	 at	 CPC	 20th	
Ann�versary	 Conference”	 (1	 December	 2008),	 onl�ne:	 Comm�ss�on	 for	 Publ�c	 Compla�nts	
aga�nst	the	RCMP	<http://www.cpc-cpp.gc.ca/nrm/nr/2008/20081201-eng.aspx>.	

69	 See	 e.g.,	 the	 two	 Spec�al	 Reports	 �ssued	 �n	 2007-2008,	 onl�ne:	 Comm�ss�on	 for	 Publ�c	
Compla�nts	aga�nst	the	RCMP	<http://www.cpc-cpp.gc.ca/prr/rep/s�r/�ndex-eng.aspx>.
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anywhere	�n	th�s	country	related	to	th�s	�nvest�gat�on.”	70	The	CPC	concluded	
that	the	Force	d�d	not	engage	�n	rac�al	profil�ng	on	a	very	narrow	defin�t�on	of	
the	term,	and	determ�ned	that	no	apology	by	the	Force	was	warranted	s�nce	�t	
d�d	not	control	the	�mm�grat�on	detent�on	process	where	the	allegat�ons	of	ter-
ror�sm	were	or�g�nally	made.	 	The	CPC’s	 l�m�ted	 jur�sd�ct�on	 �n	 th�s	 �nstance	
�s	 �nd�cat�ve	of	a	 larger	problem	faced	by	the	wrongfully	accused:	an	effect�ve	
access	 to	 just�ce	 mechan�sm	 must	 prov�de	 access	 to	 all	 of	 the	 relevant	 �nfor-
mat�on	 and	 the	power	 to	 rev�ew	 the	 conduct	of	 every	government	 agency	or	
department	tasked	w�th	a	nat�onal	secur�ty	mandate.		The	necess�ty	of	abandon-
�ng	a	compartmental�zed	approach	to	rev�ew	and	accountab�l�ty	based	on	r�g�d	
departmental	boundar�es	�s	dr�ven	by	the	very	nature	of	nat�onal	secur�ty	work	
�n	Canada:	a	network	of	governmental	ent�t�es	encouraged	to	share	�nformat�on	
and	cooperate	�n	a	comprehens�ve	approach	to	secur�ty.
	 Maher	Arar	also	compla�ned	to	the	CPC;	�ts	�nvest�gat�on	of	Arar’s	compla�nt	
was	suspended	dur�ng	the	currency	of	the	Inqu�ry	and	then	term�nated	�mmed�-
ately	follow�ng	the	release	of	Comm�ss�oner	O’Connor’s	report.71	G�ven	that	the	
powers	of	the	Arar	Comm�ss�on	were	much	broader	than	those	afforded	to	the	
CPC	under	�ts	enabl�ng	leg�slat�on,	the	dec�s�on	to	term�nate	the	�nvest�gat�on	
flows	pred�ctably	from	the	Comm�ss�oner’s	powers	under	s.	45.36(5)(a)	of	the	
RCMP	Act.72	The	same	outcome	l�kely	awa�ts	Almalk�’s	compla�nt,	launched	�n	
August	2005,73	and	held	�n	abeyance	pend�ng	the	report	of	the	Iacobucc�	Inqu�ry.	
	 The	determ�nat�on	of	the	propr�ety	of	spec�fic	steps	taken	by	unnamed	of-
fic�als	�n	the	course	of	a	mult�-year	�nvest�gat�on	would,	�n	any	event,	y�eld	p�ece-
meal	 just�ce.	For	those	wrongfully	accused	of	 terror�sm-related	offences,	 there	
�s	no	one	 event	 that	 can	be	 scrut�n�zed.	 Indeed,	many	 are	not	 even	 aware	of	
the	spec�fic	events	that	have	adversely	affected	them;	th�s	lack	of	transparency	
s�gn�ficantly	comprom�ses	the	usefulness	of	a	compla�nts	process.74	A	ser�es	of	
dec�s�ons,	assumpt�ons,	and	speculat�ons	made	by	�nnumerable,	faceless	offic�als,	
�n	fulfillment	of	the	pr�mary	mandate	to	prevent	a	future	attack,	“lead	to	con-
demnat�on	through	allegat�ons	of	terror�sm	rather	than	proof.”75	A	rev�ew	body	

70	 Chair’s Final Report – Incident Related to National Security	 (28	 February	 2006),	 onl�ne:	
Comm�ss�on	for	Publ�c	Compla�nts	aga�nst	the	RCMP	<http://www.cpc-cpp.gc.ca/prr/rep/rev/
cha�r-pre/secur�-finR-060228-	eng.aspx>.

71	 Comm�ss�oner	O’Connor	further	noted	that	the	CPC	cannot	�nvest�gate	CSIS;	s�m�larly,	SIRC	
cannot	�nvest�gate	any	agency	or	government	department	beyond	CSIS.	There	�s	no	mechan�sm	
ava�lable	to	address	the	�ntegrated	nature	of	nat�onal	secur�ty	�nvest�gat�ons:	Arar	Report,	supra	
note	2	at	277.

72	 Sect�on	45.36(5)	(a)	allows	the	Comm�ss�oner	to	term�nate	an	�nvest�gat�on	�f	“the	compla�nt	�s	
one	that	could	more	appropr�ately	be	dealt	w�th,	�n�t�ally	or	completely,	accord�ng	to	a	procedure	
prov�ded	under	any	other	Act	of	Parl�ament.”

73	 Letter	dated	19	August	2005	from	Paul	Copeland	to	Sh�rley	Heafey	[on	file	w�th	author].
74	 Comm�ss�on	of	Inqu�ry	�nto	the	Act�ons	of	Canad�an	Offic�als	�n	Relat�on	to	Maher	Arar,	Policy 

Review: A New Mechanism for the RCMP’s National Security Activities	(Ottawa:	Publ�c	Works	
and	Government	Serv�ces,	2006)	at	500.	In	th�s	paper,	however,	I	am	concerned	w�th	prec�sely	
the	oppos�te	problem:	the	wrongfully	accused	know	that	they	are	the	subject	of	an	�nvest�gat�on	
because	of	the	ram�ficat�ons	of	the	labels	and	shared	�ntell�gence	for	the�r	l�berty	and	secur�ty	
�nterests.

75	 Gu�ttet,	supra	note	56	at	6.
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mandated	 to	rev�ew	an	officer’s	“performance	of	any	duty	or	 funct�on”	under	
the	RCMP Act76	 �s	 �ncapable	of	unravel�ng	the	net	of	susp�c�on	that	entangles	
such	cases.	Coupled	w�th	the	�nab�l�ty	to	summons	documents,	ga�n	access	to	
Cab�net	confidences,	or	compel	w�tnesses,	an	 �nvest�gat�on	by	CPC	y�elds	no	
mean�ngful	just�ce.	
	 The	CPC’s	process	meets	none	of	the	object�ves	of	the	access	to	just�ce	para-
d�gm	 proffered	 at	 the	 outset	 of	 th�s	 paper.	Wh�le	 d�rect	 access	 to	 the	 agency	
prom�ses	at	least	modest	procedural	just�ce,	the	part�c�pat�on	r�ghts	of	compla�n-
ants,	and	the	c�rcumscr�bed	procedural	powers	of	the	agency	�tself,	render	access	
to	just�ce	largely	hollow.	Moreover,	the	absence	of	compensat�on	l�m�ts	the	sub-
stant�ve	qual�ty	of	th�s	accountab�l�ty	mechan�sm.

B. SIRC [Security Intelligence Review Committee]
	 In	1977,	prompted	by	allegat�ons	of	unlawful	and	�mproper	behav�our	by	
secur�ty	�ntell�gence	officers	w�th�n	the	RCMP,	the	government	establ�shed	the	
Comm�ss�on	of	 Inqu�ry	Concern�ng	Certa�n	Act�v�t�es	 of	 the	RCMP,	 cha�red	
by	Mr.	Just�ce	Dav�d	McDonald.77	The	Comm�ss�on	concluded	that,	due	to	the	
d�fferences	between	secur�ty	�ntell�gence	work	and	pol�ce	work,	the	government	
ought	to	separate	the	two	funct�ons	of	the	RCMP.	As	a	result,	CSIS	was	created,	
and	SIRC	was	establ�shed	to	rev�ew	the	act�v�t�es	of	the	new	�ntell�gence	agency.78	
	 SIRC	cons�sts	of	a	comm�ttee	appo�nted	by	the	government	and	supported	
by	 secur�ty-cleared	 staff.	 Unl�ke	 the	 CPC,	 SIRC	 has	 access	 to	 sens�t�ve	 CSIS	
documents,	�nclud�ng	documents	protected	by	nat�onal	secur�ty	confident�al�ty.	
SIRC	does	not	have	access,	however,	to	documents	that	are	cons�dered	to	const�-
tute	Cab�net	confidences,	�nclud�ng	CSIS’	Secur�ty	Intell�gence	Reports	wh�ch	
are	prov�ded	to	the	Governor-�n-Counc�l	for,	among	other	th�ngs,	the	terror�st	
l�st�ng	process.	SIRC’s	pr�mary	 funct�on	 �s	 to	 rev�ew	CSIS’	past	pract�ces	and	
prov�de	adv�ce	to	CSIS	and	the	bod�es	of	government	that	d�rect	�t,	regard�ng	
potent�al	mod�ficat�ons	to	pol�cy	and	procedure.79	SIRC’s	second	role	�s	to	�nves-
t�gate	compla�nts.	Compla�nts	to	SIRC	may	be	made	�n	wr�t�ng	d�rectly	to	SIRC	
by	�nd�v�duals	who	cla�m	to	have	been	harmed	by	CSIS	act�v�t�es	or	who	were	
den�ed	secur�ty	clearance.	Once	the	compla�nt	�s	rece�ved,	SIRC	staff	conducts	
an	�n�t�al	rev�ew	to	establ�sh	whether	the	compla�nt	falls	w�th�n	SIRC’s	jur�sd�c-
t�on.	If	jur�sd�ct�on	�s	establ�shed,	one	or	more	Comm�ttee	members	�nvest�gate	
the	compla�nt	through	a	quas�-jud�c�al	hear�ng	w�th	the	ass�stance	of	staff	and	
a	 secur�ty	cleared	 lawyer.	The	compla�nant	has	 the	 r�ght	 to	be	 represented	by	
counsel	and	to	make	subm�ss�ons	at	 the	hear�ng.	SIRC’s	sen�or	counsel	cross-
exam�nes	CSIS	w�tnesses	when	ev�dence	must	be	heard	�n	secret	due	to	cla�ms	of	
nat�onal	secur�ty	confident�al�ty.80

76	 	RCMP	Act,	s.	45.35.
77	 2003-2004 SIRC Annual Report,	onl�ne:	Secur�ty	Intell�gence	Rev�ew	Comm�ttee	<http://www.

s�rc-csars.gc.ca/pdfs/ar_2003-2004-eng.pdf>.
78	 Canadian Security Intelligence Service Act,	R.S.,	1985,	c.C-23	[“CSIS	Act”].
79	 Onl�ne:	 Secur�ty	 Intell�gence	 Rev�ew	 Comm�ttee	 <http://www.s�rc-csars.gc.ca/abtprp/�ndex-

eng.html>.
80	 2006-2007 SIRC Annual Report,	onl�ne:	Secur�ty	Intell�gence	Rev�ew	Comm�ttee	<http://www.

s�rc-csars.gc.ca/pdfs/ar_2006-2007-eng.pdf>	[2006-2007	Annual	Report].
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	 Sect�on	54	of	 the	 CSIS Act	 also	 ent�tles	 SIRC	 to	prov�de	 the	M�n�ster	 of	
Publ�c	Safety	w�th	a	spec�al	report	“on	any	matter	relat�ng	to	the	performance	of	
CSIS’	dut�es	and	funct�ons”81	that	are	of	part�cular	�mportance.	In	2006,	after	
the	 Canad�an	 C�v�l	 L�bert�es	 Assoc�at�on	 ra�sed	 concerns	 about	 Mohammed	
Mansour	Jabarah,	a	Canad�an	c�t�zen	deta�ned	�n	Oman	post-9/11,	SIRC	�nves-
t�gated	and	subm�tted	a	s.	54	report.	The	approach	taken	by	SIRC	�n	Jabarah’s	
case	prov�des	�mportant	�ns�ght	�nto	the	efficacy	of	a	compla�nt	to	SIRC	from	an	
access	to	just�ce	perspect�ve.
	 CSIS	offic�als	�nterv�ewed	Jabarah	�n	Oman	after	be�ng	not�fied	by	author-
�t�es	there	of	h�s	capture.	CSIS	then	arranged	for	h�s	transportat�on	on	a	Canad-
�an	a�rcraft	to	Canada,	where	he	was	aga�n	�nterv�ewed,	w�thout	the	benefit	of	
counsel.	Accord�ng	to	CSIS,	Jabarah	confessed	to	be�ng	an	al	Qa�da	member	and	
leader	of	a	terror�st	cell	that	planned	to	bomb	the	Amer�can	and	Israel�	embass�es	
�n	S�ngapore	and	Man�la.	After	 ‘consultat�ons’	w�th	CSIS,	Jabarah	voluntar�ly	
agreed	 to	be	 transferred	 to	 the	Un�ted	States,	where	he	would	 face	 terror�sm	
charges.		In	early	2008,	he	was	conv�cted	of	terror�sm	offences	and	sentenced	to	
l�fe	�n	pr�son	by	a	New	York	federal	court.82

	 Desp�te	the	then	Publ�c	Safety	M�n�ster’s	assurances	that	CSIS’s	conduct	was	
appropr�ate	and	w�th�n	�ts	mandate,	SIRC	found	that	CSIS’	act�ons	were	not	
wholly	cons�stent	w�th	the	CSIS Act	and	�n	many	ways	v�olated	the	Charter.	83		
SIRC	quest�oned	CSIS’	content�on	that	Jabarah’s	self-cr�m�nat�on	and	surrender	
to	the	U.S.	were	made	freely.	In	�ts	2006-2007	Spec�al	Report,	SIRC	cr�t�c�zed	
CSIS’	act�ons,	�nclud�ng	the	fa�lure	to	read	Jabarah	h�s	r�ghts.84	SIRC	took	�ssue	
w�th	CSIS’	v�ew	that,	because	�t	�s	not	a	pol�ce	serv�ce,	�t	was	not	requ�red	to	
comply	w�th	such	Charter	protect�ons.	SIRC	further	stated:

Furthermore,	an	agent	of	the	state	must	uphold	the	Charter 
otherw�se	Canad�an	offic�als	would	be	free	to	p�ck	and	choose	
to	whom	certa�n	guaranteed	r�ghts	and	freedoms	would	apply.		
Clearly,	that	would	be	unacceptable	to	all	Canad�ans.	SIRC	
recogn�zes	 that	 pol�ce	 and	 secur�ty	 �ntell�gence	 agenc�es	 �n	
the	post	9/11	world	must	deal	w�th	daunt�ng	challenges,	�n-
clud�ng	global�zed	and	technolog�cally	soph�st�cated	terror�st	
groups.	We	also	know	that	the	relat�ve	safety	that	Canad�ans	
enjoy	�s	thanks	�n	large	part	to	the	efforts	of	these	same	agen-
c�es	on	our	behalf.	But	the	obl�gat�on	to	ensure	publ�c	safety	
ought	not	to	reduce	�n	any	way	respect	for	the	rule	of	law.85

81	 CSIS	Act,	s.	54.
82	 Josh	Wh�te	&	Ke�th	R�chburg,	“Terror	Informant	for	FBI	Allegedly	Targeted	Agents”	Washington 

Post	 (19	January	2008)	A1,	onl�ne:	The	Wash�ngton	Post	<http://www.wash�ngtonpost.com/
wp-dyn/content/art�cle/2008/01/18/AR2008011803766.html>.

83	 2006-2007 Annual Report,	supra	note	80.
84	 Ibid.
85	 Ibid.	In	�ts	2007-2008	Annual	Report,	SIRC	found	that	CSIS	d�d	not	properly	assess	whether	

an	 exchange	 of	 �nformat�on	 w�th	 a	 fore�gn	 agency	 could	 cause	 or	 contr�bute	 to	 the	 use	 of	
torture,	as	�t	ought	to	do	pursuant	to	�ts	obl�gat�ons	domest�cally	under	the	Charter	of	R�ghts	
and	Freedoms,	and	�nternat�onally	under	var�ous	treat�es:	see	SIRC	2007-2008	Annual	Report,	
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These	are	robust	find�ngs	compared	to	pos�t�ons	taken	by	the	Attorney-General	
before	the	Iacobucc�	Inqu�ry.	In	�ts	January	2008	subm�ss�ons	on	standards	of	
conduct,	the	Attorney-General	subm�tted	that	the	Charter	does	not	govern	�n-
format�on-shar�ng	or	b�nd	Canad�an	offic�als	act�ng	abroad.86	
	 The	extent	to	wh�ch	the	recommendat�ons87	that	flowed	from	SIRC’s	�nves-
t�gat�on	of	the	Jabarah	case	have	been	followed	rema�ns	doubtful,	however.		A	
prev�ous	recommendat�on	stemm�ng	from	a	rev�ew	of	CSIS’	statements	about	
Human	Concern	Internat�onal,	a	Musl�m	char�table	organ�zat�on	that	CSIS	has	
descr�bed	publ�cly	as	l�nked	to	al	Qaeda,	have	gone	unheeded.	SIRC	rev�ewed	all	
of	the	class�fied	�nformat�on	that	CSIS	cla�med	“more	than	adequately	support-
ed”	the	statement	l�nk�ng	the	char�ty	to	al	Qaeda,	and	found	that	the	allegat�ons	
were	unsubstant�ated.88	SIRC	recommended	both	an	apology	and	a	retract�on	of	
the	statement	to	the	two	nat�onal	newspapers;	to	date,	CSIS	has	done	ne�ther.
	 Desp�te	�ts	more	robust	rev�ew	powers,	SIRC’s	ab�l�ty	to	mete	out	effect�ve	
just�ce	�s	very	l�m�ted	when	the	Human	Concern	Internat�onal	and	Jabarah	cases	
are	cons�dered.	In	the	latter	case,	the	retrospect�ve	analys�s	of	Jabarah’s	treatment	
at	the	hands	of	CSIS	agents	d�d	not	alter	the	course	of	h�s	cr�m�nal	prosecut�on;	
whether	SIRC’s	system�c	recommendat�ons	w�ll	be	followed	rema�ns	to	be	seen,	
but	the	fa�lure	to	secure	the	release	of	other	deta�ned	Canad�ans,	desp�te	SIRC’s	
recommendat�on	that	the	Department	of	Fore�gn	Affa�rs	and	Internat�onal	Trade	
[DFAIT]	 take	 the	 lead	 �n	matters	 �nvolv�ng	deta�ned	Canad�ans,	 �s	 cause	 for	
some	doubt.89	S�m�larly,	CSIS’	fa�lure	to	retract	�ts	“unsubstant�ated	statements”	
about	Human	Concern	Internat�onal	as	recommended	by	SIRC	ev�dences	the	
overs�ght	body’s	lack	of	moral	and	legal	suas�on	v�s-à-v�s	CSIS.	
	 A	compla�nt	by	Almalk�	to	SIRC	would	face	these	same	barr�ers.	In	add�t�on,	
there	�s	the	antecedent	�ssue	of	secrecy	�nherent	�n	CSIS	act�v�t�es:	wh�le	Almalk�	
knows	that	he	was	of	�nterest	to	CSIS	start�ng	�n	1998	–	�ron�cally,	due	�n	part	
to	Almalk�’s	volunteer	work	w�th	Human	Concern	Internat�onal	�n	an	�rr�gat�on	
project	�n	Afghan�stan	–	he	knows	l�ttle	about	the	“conduct”	of	CSIS	agents	on	

onl�ne:	 Secur�ty	 Intell�gence	 Rev�ew	 Comm�ttee	 <http://www.s�rc-scars.gc.ca/pdfs/ar_2007-
2008-eng.pdf>	at	23-25.

86	 Transcr�pt,	 Hear�ng	 on	 Standards	 of	 Conduct	 (8	 January	 2008),	 onl�ne:	 Iacobucc�	 Internal	
Inqu�ry	<http://www.�acobucc��nqu�ry.ca/pdfs/hear�ngs/2008-01-08-Hear�ng-on-Standards-of-
Conduct.pdf>	at	42-43.

87	 SIRC	made	s�x	recommendat�ons	stemm�ng	from	�ts	rev�ew,	�nclud�ng	the	updat�ng	of	a	1987	
Memorandum	of	Understand�ng	between	CSIS	and	DFAIT	that	would	des�gnate	the	latter	as	
the	lead	agency	�n	matters	�nvolv�ng	Canad�ans	deta�ned	abroad,	and	the	adopt�on	of	a	protocol	
by	wh�ch	CSIS	would	obta�n	 legal	 adv�ce	 from	 the	Department	of	 Just�ce	 �n	 any	operat�on	
wh�ch	m�ght	g�ve	r�se	to	the	breach	of	c�t�zen’s	Charter	r�ghts:	2006-2007	Annual	Report,	supra	
note	80.	

88	 J�m	Bronsk�ll,	“Watchdog	calls	 for	apology	from	CSIS	over	unsubstant�ated	statement	about	
char�ty”	Ottawa Citizen (5	November	2007);	2006-2007	Annual	Report,	supra	note	80.

89	 See,	 for	example,	 the	case	of	Abousfian	Abdelraz�k,	a	Canad�an	deta�ned	 �n	Sudan	for	years,	
some	say	at	the	request	of	CSIS.	Although	DFAIT	offic�als	cla�med	Abdelraz�k	was	perm�tted	to	
return	to	Canada,	he	rema�ned	precluded	from	travell�ng	as	a	result	first,	of	be�ng	on	the	U.S.	
no-fly	l�st,	and	then	because	of	DFAIT’s	requ�rement	that	he	present	a	fully	pa�d	a�rl�ne	t�cket	
before	 be�ng	 �ssued	 emergency	 travel	 documents.	 Paul	Kor�ng,	 “CSIS	 asked	Sudan	 to	 arrest	
Canad�an,	files	reveal”	The Globe and Mail	(5	March	2009)	A1.
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wh�ch	to	base	a	compla�nt.90	Unl�ke	the	Human	Concern	Internat�onal	example,	
�n	wh�ch	a	spec�fic	publ�c	statement	�s	the	bas�s	of	the	SIRC	�nvest�gat�on,	or	
Jabarah,	where	CSIS	offic�als’	detent�on	and	treatment	of	a	suspect	are	ascerta�n-
able	to	the	�nd�v�dual	at	�ssue,	there	�s	no	d�screte	statement	or	event	that	would	
�nform	the	typ�cal	wrongfully	accused’s	dec�s�on	whether	to	subm�t	a	compla�nt.	
Comm�ss�oner	O’Connor	commented	on	 the	challenges	 to	effect�ve	account-
ab�l�ty	posed	by	the	lack	of	transparency	�nherent	�n	nat�onal	secur�ty	�nvest�ga-
t�ons,	where	 those	 affected	 “w�ll	 seldom	be	 aware	of	 the	 spec�fic	 �nvest�gat�ve	
steps	that	may	have	an	�mpact	on	the�r	�nterests.”91

	 That	 sa�d,	 �t	 �s	 poss�ble	 that	 the	 l�m�ted	 d�sclosure	 ava�lable	 through	 the	
SIRC	 process	 m�ght	 y�eld	 modest	 results.	 When	 a	 compla�nt	 �s	 accepted	 for	
�nvest�gat�on,	 the	Comm�ttee	encourages	 the	compla�nant	 to	do	an	Access	 to	
Informat�on	request	to	CSIS	and	any	relevant	departments.		Then,	when	the	ex 
parte	port�on	of	the	hear�ng	�s	conducted,	the	compla�nant	�s	g�ven	a	redacted	
transcr�pt	or	a	summary,	prepared	by	the	Comm�ttee	�n	consultat�on	w�th	CSIS,	
wh�ch	excludes	�nformat�on	protected	by	nat�onal	secur�ty	confident�al�ty.		After	
gett�ng	the	transcr�pt	or	summary,	the	compla�nant	may	e�ther	pursue	�ssues	�n	
cross-exam�nat�on	or	 (usually	more	usefully)	 ask	SIRC	counsel	 to	pursue	 the	
�ssue	�n	a	further	ex parte	sess�on.92		
	 Almalk�’s	 ab�l�ty	 to	 test	 the	 rel�ab�l�ty	 of	 �ntell�gence	 sources,	 therefore,	 �s	
theoret�cally	better	 �n	 the	SIRC	context	 than	any	other,	 thanks	 to	 the	role	of	
Sen�or	 SIRC	 Counsel	 who	 �s	 respons�ble	 for	 cross-exam�n�ng	 CSIS	 w�tnesses	
in	camera.	Nevertheless,	SIRC’s	mandate	 �s	not	to	prov�de	compensat�on	or	a	
declarat�on	of	 �nnocence	 to	 a	 compla�nant.	Even	 �f	 SIRC	 found	 that	 spec�fic	
statements	by	CSIS	about	Almalk�	were	“unsubstant�ated,”	�t	�s	unl�kely,	g�ven	
the	pol�t�cal	context	�n	wh�ch	CSIS	operates	and	�ts	track	record	vis-à-vis	other	
SIRC	recommendat�ons,	that	�t	would	�ssue	any	publ�c	statements	of	apology.
	 Comm�ss�oner	 Iacobucc�	 found	 that	 the	 labels	 attr�buted	 to	 Almalk�	 by	
�ntell�gence	offic�als	–	 that	he	was	“an	 �mm�nent	 threat”	and	“l�nked	through	
assoc�at�on	to	al-Qaeda”	–	were	�naccurate,	�nflammatory	and	lack�ng	�nvest�ga-
t�ve	 foundat�on.93	S�m�lar	find�ngs	have	prev�ously	been	made	w�th	respect	 to	
descr�ptors	attached	to	Maher	Arar94	and	to	Human	Concern	Internat�onal.95	
Wh�le	�t	�s	true	that	the	publ�c	w�ll	rarely	know	when	CSIS	‘gets	�t	r�ght,’	these	
examples	 of	CSIS	 ‘gett�ng	 �t	wrong’	 post-9/11	 are	 troubl�ng.	About	 th�s	 per-
�od	of	he�ghtened	fear	of	‘the	next	wave,’	Gu�ttet	has	wr�tten	that	the	power	of	
susp�c�on	 and	 the	use	of	 �ntell�gence	data	has	been	 leg�t�m�zed	 as	 reasonable,	

90	 One	of	 the	 few	examples	 �s	descr�bed	at	page	199	of	 the	Iacobucc�	Report,	 supra	note	7:	 In	
late	 Apr�l	 2002,	 CSIS	 shared	 �nformat�on	 w�th	 Malays�an	 author�t�es	 regard�ng	 Abdullah	
that	suggested	he	was	an	“Islam�c	extrem�st.”	The	exact	 language	used	and	the	deta�ls	of	the	
commun�cat�on	are	not	descr�bed	�n	the	Report,	presumably	on	the	bas�s	of	a	nat�onal	secur�ty	
confident�al�ty	cla�m.

91	 A New Review Mechanism, supra	note	74	at	500.
92	 Correspondence	w�th	SIRC	counsel,	Gordon	Cameron,	dated	15	December	2008	[on	file	w�th	

author].
93	 Iacobucc�	Report,	supra	note	7	at	401.
94	 Arar	Report,	supra	note	2	at	13-14.
95	 2006-2007	Annual	Report,	supra	note	80.
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though	�naccess�ble,	proofs	of	a	person’s	gu�lt,	lead�ng	to	condemnat�on	through	
allegat�ons	of	terror�sm	rather	than	proof.96	CSIS	plays	a	cr�t�cal	role	�n	the	con-
demnat�on	of	�nd�v�duals	l�ke	Almalk�,	although	the	SIRC	rev�ew	process	�s	not	
commensurate	w�th	the	power	that	CSIS	w�elds.

V. COMMISSION OF INqUIRY

It	seems	�nev�table,	�n	the	struggle	aga�nst	terror�sm,	that	m�s-
takes	of	var�ous	k�nds	w�ll	be	made.

Comm�ss�oner	Frank	Iacobucc�97

The	 l�m�tat�ons	of	 ex�st�ng	 �nst�tut�onal	 veh�cles,	 l�ke	SIRC	and	 the	CPC,	 to	
deal	effect�vely	w�th	matters	of	grave	publ�c	concern	and	potent�al	government	
wrongdo�ng	are	often	the	raison d’être	of	publ�c	�nqu�r�es.98	Comm�ss�ons	of	�n-
qu�ry	are	v�ewed	as	a	surrogate	form	of	democrat�c	accountab�l�ty	and	part�c�pa-
t�on,	the	effect	of	wh�ch	�s	to	restore	publ�c	confidence	and	prov�de	a	commun�ty	
heal�ng	funct�on.99	
	 A	range	of	cho�ces	presents	�tself	to	governments	when	dec�d�ng	how	to	re-
spond	to	“traged�es	such	as	�ndustr�al	d�sasters,	plane	crashes,	unexpla�ned	�nfant	
deaths,	 allegat�ons	 of	 w�despread	 ch�ld	 sexual	 abuse,	 or	 grave	 m�scarr�ages	 of	
just�ce.”100	At	one	end	of	the	spectrum	�s	a	full	publ�c	�nqu�ry	pursuant	to	the	
federal	or	prov�nc�al	�nqu�r�es	acts.	At	the	other	end,	“there	�s	the	rev�ew	w�th	no	
statutory	author�ty,	no	powers	to	compel	and	no	hear�ngs.”101	It	has	been	sug-
gested	that	the	latter	�s	appropr�ate	where	“there	has	already	been	a	publ�c	tr�al,	
there	�s	no	suggest�on	of	a	wrongful	conv�ct�on,	and	there	�s	l�kely	to	be	l�ttle	
confl�ct	of	ev�dence	as	to	what	actually	happened.”102	It	has	also	been	pos�ted	that	
s�nce	the	federal	Inquiries Act	nowhere	requ�res	that	an	�nqu�ry	be	held	�n	publ�c,	
�f	the	�nformat�on	needed	can	be	gathered	w�thout	publ�c	hear�ngs,	“th�s	may	be	
the	best	way	to	safeguard	reputat�ons”	of	those	whose	m�sconduct	�s	at	�ssue.103

	 All	or	some	of	these	cons�derat�ons	may	have	played	a	role	�n	the	establ�sh-
ment	of	the	�nqu�ry	over	wh�ch	former	Supreme	Court	Just�ce	Frank	Iacobucc�	
pres�ded.	The	Iacobucc�	Inqu�ry	found	�ts	genes�s	�n	the	Arar	Report,	�n	wh�ch	
Comm�ss�oner	O’Connor	called	for	an	�ndependent	rev�ew	of	the	cases	of	Al-

96	 Gu�ttet,	supra	note	56	at	5-6.
97	 Iacobucc�	Report,	supra	note	7,	Comm�ss�oner’s	Statement	at	5.
98	 Arch�e	Campbell,	“The	Bernardo	Invest�gat�on	Rev�ew”	�n	Allan	Manson,	ed.,	Commissions of 

Inquiry: Praise or Reappraise? (Toronto:	Irw�n	Law,	2003)	381	at	389.
99	 A.	Manson	&	D.	Mullan,	“Lessons	 from	Walkerton”	 �n	Manson,	 ibid.	499	at	512-513.	See	

also	Ph�ll�ps	v.	Nova	Scot�a	(Comm�ss�on	of	Inqu�ry	�nto	the	Westray	M�ne	Tragedy),	[1995]	2	
S.C.R.	97	[Ph�ll�ps].

100	Phillips,	�b�d.
101	Campbell,	supra note	98	at	390.	For	th�s	type	of	rev�ew,	see	Br�t�sh	Columb�a,	Report	of	Inqu�ry:	

Jer�cho	H�ll	School	(Vancouver:	the	Comm�ss�on,	1974)	wh�ch,	accord�ng	to	�ts	spec�al	counsel,	
was	an	�nformal	�nvest�gat�on	pr�mar�ly	out	of	respect	for	v�ct�ms	of	abuse	who	d�d	not	want	
to	 rel�ve	 the�r	 trauma	 �n	publ�c;	 see	Thomas	Berger,	Canad�an	Comm�ss�ons	of	 Inqu�ry:	An	
Ins�der’s	Perspect�ve”	�n	Manson,	supra	note	98	at	26.

102	Campbell,	supra	note	98	at	390.	
103	Ann	Chapl�n,	“Commentary”	�n	Manson,	supra note	98	at	468.
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malk�,	El	Maat�	and	Nuredd�n.104	Comm�ss�oner	O’Connor’s	recommendat�on	
stemmed,	at	least	�n	part,	from	the	long	campa�gn	by	several	non-governmental	
groups,	 �nclud�ng	Amnesty	Internat�onal	and	the	Br�t�sh	Columb�a	C�v�l	L�b-
ert�es	 Assoc�at�on,	 wh�ch	 called	 for	 an	 �nqu�ry	 �nto	 the	 perce�ved	 pattern	 of	
compl�c�ty	�n	torture	represented	by	the	cases	of	Arar	and	the	other	three	men.	
Comm�ss�oner	 O’Connor’s	 recommendat�on,	 however,	 was	 worded	 �n	 a	 way	
that	would	come	to	just�fy	very	unusual	terms	of	reference:	wh�le	he	called	for	
a	comprehens�ve	�nqu�ry	that	would	�nsp�re	publ�c	confidence	�n	the	outcome,	
he	suggested	that	someth�ng	other	than	a	“full-scale	publ�c	Inqu�ry”	would	be	
des�rable	s�nce	nat�onal	secur�ty	�ssues	were	�nvolved.105

	 Soon	thereafter,	counsel	for	the	three	men	wrote	to	the	M�n�ster	of	Publ�c	
Safety	ask�ng	that	the	�nqu�ry	process	be	des�gned	�ndependently.106	In	part�cu-
lar,	they	expressed	concern	that	Department	of	Just�ce	lawyers	were	draft�ng	the	
terms	of	reference	for	the	Inqu�ry.	S�nce	Comm�ss�oner	O’Connor	had	found	
that	“DOJ	lawyers	and	the	Project	A-O	Canada	team	ma�nta�ned	open	l�nes	of	
commun�cat�on”	throughout	the	 �nvest�gat�on	of	 the	three	men;	that	“Project	
A-O	Canada	personnel	sought	legal	adv�ce	for	all	�nvest�gat�ve	steps,”	and	that	
DOJ	lawyers	“regularly	attended	the	�nvest�gators’	meet�ngs	and	jo�nt	manage-
ment	team	meet�ngs	where	the	�nformat�on	shar�ng	was	d�scussed,”107	an	appear-
ance	of	a	confl�ct	of	�nterest,	�f	not	an	actual	confl�ct,	ought	to	have	precluded	
Just�ce	lawyers	from	draft�ng	the	terms	of	reference.	Counsel	called	�nstead	for	
an	�ndependent	th�rd	party,	l�ke	Comm�ss�oner	O’Connor	or	h�s	counsel,	to	be	
consulted	by	government	�n	the	des�gn	of	the	rev�ew	process.108

	 The	requests	by	lawyers	for	the	men	were	unsuccessful,	but	emblemat�c	of	
a	larger	�rony	true	of	almost	all	comm�ss�ons	of	�nqu�ry.	The	very	ent�ty	whose	
offic�als	are	to	be	the	subject	of	the	rev�ew	dec�des	whether	and	how	to	establ�sh	
the	rev�ew	process.	Some	have	descr�bed	th�s	fact	as	a	“truly	extraord�nary”	fea-
ture	of	our	democracy,	s�nce	“very	few	nat�ons	subject	the�r	governments	to	th�s	
k�nd	of	 �ndependent	and	publ�c	 scrut�ny.”109	Others	 subm�t	 that	 the	depend-
ence	on	Cab�net’s	w�ll	to	call	an	�nqu�ry	“ser�ously	hamper[s]	the	capac�ty	of	the	
comm�ss�on	of	�nqu�ry	to	serve	as	an	effect�ve	�nstrument	for	the	formulat�on	of	

104	Arar	Report,	supra	note	2	at	278.
105	Ibid.
106	Letters	 dated	 October	 11	 and	 17,	 2006	 from	 J.	 Kalajdz�c	 to	 Stockwell	 Day	 [on	 file	 w�th	

author].
107	Arar	Report,	Factual Background, Vol. 1	at	50.
108	Note	 that	 many	 legal	 scholars	 have	 s�m�larly	 called	 for	 alternat�ves	 to	 the	 sole	 d�scret�on	

currently	 reposed	 �n	 Cab�net	 for	 the	 const�tut�on	 of	 �nqu�r�es:	 see	 Bryan	 Schwartz,	 “Publ�c	
Inqu�r�es”	�n	Manson,	supra	note	98,	443	at	448	[recommend�ng	g�v�ng	a	body	other	than	the	
government	of	the	day	the	formal	author�ty	to	define	the	mandate	of	the	�nqu�ry	and	appo�nt	
�ts	 comm�ss�oner];	 Dav�d	 P.	 Shugarman,	 “Commentary”	 �n	 Manson,	 supra	 note	 98,	 127	 at	
140-141	[recommend�ng	w�den�ng	the	mandate	of	the	Aud�tor-General];	Roder�ck	Macdonald,	
“Interrogat�ng	Inqu�r�es”	�n	Manson,	supra	note	95,	473	at	487-488	[recommend�ng	Stand�ng	
Comm�ttee	of	Parl�ament	be	charged	w�th	role];	and	Robert	Centa	&	Patr�ck	Macklem,	infra	
note	110	[recommend�ng	the	Law	Comm�ss�on	of	Canada	act	as	permanent	base	for	federal	
�nqu�r�es].

109	Just�ce	John	H.	Gomery,	“The	Pros	and	Cons	of	Comm�ss�ons	of	Inqu�ry”	(2006)	51	McG�ll	
L.J.	783	at	para.	11.
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publ�c	pol�cy”	and	enables	governments,	“for	purely	part�san	reasons,	to	refuse	
to	establ�sh	comm�ss�ons	of	�nqu�ry	�nto	matters	that	clearly	mer�t	�ndependent	
�nvest�gat�on.”110

	 The	Federal	Cab�net	ult�mately	dec�ded	to	call	an	“�nternal	�nqu�ry”	�nto	the	
act�ons	of	Canad�an	offic�als	�n	relat�on	to	Almalk�,	El	Maat�	and	Nuredd�n.111	
The	preamble	to	the	terms	of	reference	recalled	Comm�ss�oner	O’Connor’s	ca-
veat	about	full-scale	publ�c	�nqu�r�es	and	d�rected	the	Comm�ss�oner	to	“adopt	
any	procedures	and	methods	that	he	cons�ders	exped�ent	for	the	proper	conduct	
of	the	Inqu�ry,	wh�le	tak�ng	all	steps	necessary	to	ensure	that	the	Inqu�ry	�s	con-
ducted	�n	pr�vate.”112	Follow�ng	an	�n�t�al	hear�ng	to	determ�ne	stand�ng,113	coun-
sel	for	the	three	men	and	for	several	�ntervenors	subm�tted	that	“pr�vate”	d�d	not	
mean	ex parte,	that	the	terms	only	called	for	in camera	hear�ngs	where	nat�onal	
secur�ty	confident�al�ty	cla�ms	were	made,	and	that	counsel	should	be	secur�ty	
cleared	to	perm�t	the�r	attendance	at,	and	part�c�pat�on,	�n	the	pr�vate	hear�ngs.114	
To	do	otherw�se	would	place	exped�t�on	above	transparency	and	thoroughness,	
and	would	reward	the	government	for	overcla�m�ng	nat�onal	secur�ty	confident�-
al�ty	dur�ng	the	Arar	Inqu�ry.115	Comm�ss�oner	Iacobucc�	rejected	th�s	�nterpreta-
t�on	of	the	terms	of	reference,	and	adopted	�nstead	the	v�ew	proposed	by	the	At-
torney-General:	for	reasons	of	nat�onal	secur�ty	confident�al�ty	and	exped�t�on,	
“pr�vate”	must	be	�nterpreted	to	mean	in camera	and	ex parte.116	Thus,	none	of	
the	Inqu�ry’s	hear�ngs	were	held	�n	publ�c,	save	for	one-and-a-half	days	of	pub-
l�c	 subm�ss�ons	on	 the	 legal	 standards	 for	assess�ng	conduct	of	offic�als.117	No	
documentary	ev�dence	was	d�sclosed	to	non-government	part�c�pants	�n	the	In-
qu�ry;	no	opportun�ty	to	test	the	ev�dence	g�ven	by	w�tnesses	was	prov�ded;	and	
no	transcr�pts	were	made	ava�lable.	A	“draft	factual	narrat�ve”	wh�ch	conta�ned	a	
summary	of	the	ev�dence	heard	by	Comm�ss�on	counsel	that	was	not	subject	to	
nat�onal	secur�ty	confident�al�ty	was	prov�ded	to	counsel	for	the	three	men	and	
�ntervenors,	but	not	to	the	three	men	themselves.118	

110	Robert	Centa	&	Patr�ck	Macklem,	“Secur�ng	Accountab�l�ty	Through	Comm�ss�ons	of	Inqu�ry:	
A	Role	for	the	Law	Comm�ss�on	of	Canada”	(2001)	39	Osgoode	Hall	L.J.	117	at	para.	47.	S�m�lar	
concerns	were	more	recently	expressed	about	the	d�scret�on	vested	�n	the	Execut�ve	�n	relat�on	
to	�nqu�r�es.	Democracy	Watch	sought	unsuccessfully	to	compel	the	Eth�cs	Comm�ss�oner	to	
�nvest�gate	the	propr�ety	of	the	Pr�me	M�n�ster	draft�ng	the	terms	of	reference	for	an	�nqu�ry	�nto	
the	Mulroney-Schre�ber	affa�r,	stat�ng	that	�n	l�ght	of	the	confl�cts	of	�nterest,	an	�ndependent	
author�ty,	such	as	the	federal	d�rector	of	publ�c	prosecut�ons,	ought	to	dec�de	the	terms	of	any	
�nqu�ry.	See	J�m	Brown,	“Court	won’t	hear	cla�m	Harper	broke	eth�cs	law”	(21	January	2009)	
The Globe and Mail,	onl�ne:	The	Globe	and	Ma�l	<http://www.theglobeandma�l.com/servlet/
story/RTGAM.20090121.wPOLmulroney0121/BNStory/Internat�onal/>.

111	Order	�n	Counc�l,	P.C.	2006-1526,	Amendment	P.C.	2008-31,	Amendment	P.C.	2008-1489.
112	Arar	Report,	supra	note	2	at	278.
113	Rul�ng	 on	 Part�c�pat�on	 and	 Fund�ng	 dated	 2	 Apr�l	 2007,	 Iacobucc�	 Report,	 supra	 note	 7,	

Append�x	B.
114	Rul�ng	on	Terms	of	Reference,	31	May	2007,	Iacobucc�	Report,	supra	note	7,	Append�x	C	at	8.
115	Arar	Report,	supra	note	2	at	301-304.
116	Rul�ng	on	Terms	of	Reference,	supra	note	114	at	6,	20-22.
117	Held	January	8	and	9,	2008;	see	amended	not�ce	of	hear�ng	on	standards	of	conduct,	Iacobucc�	

Report,	supra	note	7,	append�x	I.
118	Rul�ng	on	Appl�cat�on	made	by	Not�ce	of	Appl�cat�on	dated	September	26,	2008,	Iacobucc�	

Report,	supra	note	7,	append�x	K.
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	 Th�s	 secret�veness	was	h�ghly	unusual	 for	 comm�ss�ons	of	 �nqu�ry.	Of	 the	
more	than	400	�nqu�r�es	called	pursuant	to	�nqu�r�es	leg�slat�on	s�nce	Confedera-
t�on,119	s�x	had	terms	of	reference	not�ng	the	necess�ty	of	protect�ng	�nformat�on	
relat�ng	to	nat�onal	secur�ty:	the	Royal	Comm�ss�on	on	Esp�onage,120	the	Mc-
Donald	Comm�ss�on,121	Somal�a,122	Arar,123	and	A�r	Ind�a	Fl�ght	182.124	Of	the	
s�x,	only	the	Esp�onage	Comm�ss�on,	wh�ch	was	resound�ngly	condemned	for	
�ts	secrecy	and	abuse	of	c�v�l	l�bert�es,125	and	the	Iacobucc�	Inqu�ry	had	presump-
t�vely	pr�vate	mandates,	even	though	all	s�x	�nqu�r�es	of	necess�ty	�nvolved	ev�-
dence	aga�nst	wh�ch	the	government	cla�med	nat�onal	secur�ty	confident�al�ty.	
Indeed,	the	McDonald	Comm�ss�on,	wh�ch	�nvest�gated	the	act�ons	of	RCMP	
offic�als,	was	d�rected	by	 �ts	 terms	of	 reference	 “to	hold	 in camera	 all	matters	
relat�ng	to	nat�onal	secur�ty	and	�n	all	other	matters	where	the	Comm�ss�oners	
[deemed]	�t	des�rable	�n	the	publ�c	�nterest	or	�n	the	�nterest	of	the	pr�vacy	of	
�nd�v�duals	�nvolved	�n	spec�fic	cases	wh�ch	may	be	exam�ned.”126	The	Comm�s-
s�oners	rejected	the	�nference	that	there	would	be	l�ttle	ev�dence	heard	�n	publ�c	
g�ven	the	nature	of	the	Inqu�ry,	stat�ng	that	�t	“�s	of	the	greatest	�mportance	that	
hear�ngs	before	a	Tr�bunal	of	Inqu�ry	-	wh�ch	�s	what	they	call	them	�n	England	
-	should	be	held	�n	publ�c.	It	�s	only	when	the	publ�c	�s	present	that	the	publ�c	
w�ll	have	complete	confidence	 that	everyth�ng	poss�ble	has	been	done	 for	 the	
purpose	of	arr�v�ng	at	the	truth.	...”127

119	Gomery,	supra	note	109	at	para.	10.
120	Report	of	the	Royal	Comm�ss�on	appo�nted	under	Order	of	Counc�l	P.C.	411	of	February	5,	1946	

to	Invest�gate	the	Facts	Relat�ng	to	and	the	C�rcumstances	Surround�ng	the	Commun�cat�on	by	
Publ�c	Offic�als	and	Other	Persons	�n	Pos�t�ons	of	Trust	of	Secret	and	Confident�al	Informat�on	
to	a	Fore�gn	Power	(Ottawa:	E.	Clout�er,	pr�nter	to	the	K�ng,	1946).	

121	Comm�ss�on	of	Inqu�ry	Concern�ng	Certa�n	Act�v�t�es	of	the	Royal	Canad�an	Mounted	Pol�ce,	
Second	Report	(23	January	1981),	onl�ne:		L�brary	and	Arch�ves	Canada	<http://epe.lac-bac.
gc.ca/100/200/301/pco-bcp/comm�ss�ons-ef/mcdonald1979-81-eng/mcdonald1979-81-
report2/mcdonald1979-81-report2-vol2-eng/mcdonald1979-81-report2-vol2-part4-eng.pdf>.

122	Comm�ss�on	 of	 Inqu�ry	 �nto	 the	 Deployment	 of	 Canad�an	 Forces	 to	 Somal�a	 (20	 March	
1995).

123	Comm�ss�on	of	Inqu�ry	�nto	the	Act�ons	of	Canad�an	Offic�als	�n	Relat�on	to	Maher	Arar	(5	
February	2004).

124	Comm�ss�on	of	Inqu�ry	�nto	the	Invest�gat�on	of	the	Bomb�ng	of	A�r	Ind�a	Fl�ght	182	(1	May,	
2006).

125	See	e.g.	Allan	Manson,	“The	Rule	of	Law	and	Academ�c	Freedom	�n	Fearful	T�mes:	Canada	after	
Gouzenko”	�n	James	L.	Turk	&	Allan	Manson,	eds.,	Free Speech in Fearful Times	(Toronto:	James	
Lor�mer	&	Co.,	2007)	at	63-84;	Dom�n�que	Clement,	“Sp�es,	L�es	and	a	Comm�ss�on:	A	Case	
Study	�n	the	Mob�l�zat�on	of	the	Canad�an	C�v�l	L�bert�es	Movement”	(2001)	7	Left	H�story	
at	53-79,	onl�ne:	Canad�an	Intell�gence	Resource	Centre	<http://c�rc.jmellon.com/docs/v�ew.
asp?�d=865>.	“The	Royal	Comm�ss�on	on	Esp�onage	ep�tom�zed	everyth�ng	democrac�es	fear	
of	 governments	w�th	 too	much	power.	The	 comm�ss�on	overrode	 a	pol�ce	 �nvest�gat�on	 and	
generally	acted	l�ke	an	�ndependent	jud�c�al	system	by	�gnor�ng	trad�t�onal	l�bert�es	�nclud�ng	
the	r�ght	to	engage	counsel,	to	know	one’s	charges,	and	a	host	of	others”	(at	78).

126	Order	�n	Counc�l,	P.C.	1977-1911	dated	6	July	1977	at	para.	2,	onl�ne:	L�brary	and	Arch�ves	Canada	
<http://epe.lac-bac.gc.ca/100/200/301/pco-bcp/comm�ss�ons-ef/mcdonald1979-81-eng/mc-	
donald1979-81-report2/mcdonald1979-81-report2-vol2-eng/mcdonald1979-81-report2-	
vol2-part4-eng.pdf>.

127	Comm�ss�on	of	Inqu�ry	Concern�ng	Certa�n	Act�v�t�es	of	the	Royal	Canad�an	Mounted	Pol�ce,	
Second	Report	(23	January	1981),	supra	note	121	at	1159-1160.
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	 Repeated	appl�cat�ons	by	counsel	 for	 the	men	and	other	non-government	
part�c�pants	 to	open	up	 the	 Iacobucc�	process	 �n	order	 to	 �nsp�re	publ�c	 con-
fidence	�n,	and	br�ng	greater	transparency,	to	the	Inqu�ry’s	work	were	rejected	
largely	on	 the	bas�s	of	 a	 restr�ct�ve	 �nterpretat�on	of	 the	 terms	of	 reference.128		
Th�s,	desp�te	the	Pr�me	M�n�ster’s	statements	that	amendments	to	the	Inqu�ry’s	
mandate	to	expressly	requ�re	publ�c	hear�ngs	were	unnecessary	because	“Just�ce	
Iacobucc�	has	all	 the	power	necessary	to	dec�de	whether	someth�ng	should	be	
held	�n	pr�vate	or	whether	�t	can	be	held	�n	publ�c.”129	
	 That	no	redacted	ev�dence	was	d�sclosed	to	the	part�es	�s	also	a	s�gn	of	the	
normal�zat�on	of	extraord�nary	measures	d�scussed	by	Gross	and	others.130	That	
�s,	extraord�nary	measures	taken	w�th�n	trad�t�onal	legal	systems	start	us	down	
a	sl�ppery	slope	on	wh�ch	what	was	formerly	“extraord�nary”	becomes	the	new	
norm,	and	what	was	necessary	�n	the	name	of	ant�-terror�sm	measures	becomes	
acceptable	�n	other	areas.	No	emp�r�cal	study	has	been	conducted	regard�ng	the	
�nc�dence	of	nat�onal	secur�ty	cla�ms	post-9/11	�n	Canada,	be	�t	�n	the	�mm�gra-
t�on,	cr�m�nal	or	pr�vacy	leg�slat�on	contexts.	Nat�onal	secur�ty	cla�ms	have	had	
a	markedly	�ncreased	presence,	however,	w�th�n	publ�c	�nqu�r�es.	Apart	from	the	
government’s	overcla�m�ng	�n	the	Arar	context	as	referred	to	earl�er,	the	govern-
ment’s	 unpr�nc�pled	 approach	 to	 nat�onal	 secur�ty	 cla�ms	 almost	 brought	 the	
A�r	Ind�a	Inqu�ry	to	a	halt131	and	was	the	subject	of	commentary	at	the	Federal	
Court.132	The	culture	of	secrecy	and	res�stance	to	publ�c	scrut�ny	that	has	been	
observed	 generally	 �n	 the	 nat�onal	 secur�ty	 sphere,133	 has	 creeped	 �nto	 publ�c	
�nqu�r�es	as	well.	Po�ntedly,	�n	respect	of	the	Arar,	A�r	Ind�a,	and	Iacobucc�	In-
qu�r�es,	one	RCMP	offic�al	(w�th	the	concurrence	of	CSIS’	top	brass)	referred	to	
them,	w�th	no	small	�rony,	as	“jud�c�al	j�had.”134

128		See	Rul�ngs	dated	6	November	2007,	23	May	2008,	22	July	2008	and	8	October	2008,	onl�ne:	
Iacobucc�	Internal	Inqu�ry	<http://www.�acobucc��nqu�ry.ca/en/rul�ngs/�ndex.htm>.

129	Andrew	Duffy,	“PM	won’t	force	d�sclosure	rules	on	�nqu�ry;	Judge	has	author�ty	to	dec�de	what’s	
secret:	Harper”	Ottawa Citizen	(13	October	2007)	A5.

130	Oren	Gross,	“Chaos	and	Rules:	Should	Responses	to	V�olent	Cr�ses	Always	be	Const�tut�onal?”	
(2003)	112	Yale	L.J.	 1011	 at	 1021-1022.	 See	 also	Lawyers’	Comm�ttee	 for	Human	R�ghts,	
Assessing the New Normal:	 L�berty	 and	 Secur�ty	 for	 the	 Post-September	 11	 Un�ted	 States	
(Septempter	2003),	onl�ne	Human	R�ghts	F�rst	<http://www.humanr�ghtsfirst.org/us_law/loss/
assess�ng/assess�ngnewnormal.htm>.

131	J�m	 Bronsk�ll,	 “Judge	 threatens	 to	 suspend	 A�r	 Ind�a	 Inqu�ry”	 Canadian Press	 (19	 February	
2007)	[“Former	Supreme	Court	of	Canada	Just�ce	John	Major	sa�d	Monday	that	he	w�ll	g�ve	
lawyers	two	weeks	to	reassess	the�r	cla�ms	that	nat�onal	secur�ty	would	be	endangered	by	fuller	
d�sclosure	of	documents	and	publ�c	hear�ngs	on	many	�ssues.	…	[H]e	w�ll	adjourn	the	hear�ngs	
unt�l	at	least	March	5,	say�ng	he	hopes	the	government	w�ll	come	around	to	share	h�s	v�ew	by	
that	date.”].

132	R. v. Khawaja,	2007	F.C.	463,	aff ’d	2007	FCA	388;	Canada	(A.G)	v.	Canada	(Comm�ss�on	of	
Inqu�ry	�nto	the	Act�ons	of	Canad�an	Offic�als	�n	Relat�on	to	Maher	Arar),	[2007]	F.C.J.	No.	
1081.

133	See	e.g.	Kent	Roach,	“Must	We	Trade	R�ghts	for	Secur�ty?	The	Cho�ce	between	Smart,	Harsh,	
or	Proport�onate	Secur�ty	Strateg�es	�n	Canada	and	Br�ta�n”	(2006)	27	Cardozo	L.	Rev.	2151	at	
2167.

134	Sheppard,	supra	note	34	at	A1.	[“An	RCMP	ema�l	d�sclosed	�n	a	Toronto	extrad�t�on	hear�ng	
earl�er	th�s	month	called	the	tr�o	of	�nqu�r�es	‘jud�c�al	j�had.’	(CSIS	Deputy	D�rector)	Hooper	
l�kes	that	phrase.”].
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Comm�ss�oner	 Iacobucc�	 subm�tted	h�s	 report	on	October	20,	2008,	and	 the	
government	released	the	publ�c	vers�on	a	day	later.	The	Comm�ss�oner	made	the	
follow�ng	key	find�ngs:

•	 	He	was	unable	to	determ�ne	on	the	record	ava�lable	to	h�m	whether	
the	act�ons	of	Canad�an	offic�als	“l�kely	contr�buted	to”	and	there-
fore	“resulted	�nd�rectly	�n”	Almalk�’s	detent�on	�n	Syr�a.

•	 	Almalk�	suffered	m�streatment	�n	Syr�a	amount�ng	to	torture.
•	 	Almalk�’s	m�streatment	resulted	“�nd�rectly”	from	the	shar�ng	of	the	

RCMP’s	Supertext	database	and	the	send�ng	of	quest�ons	to	Syr�a.
•	 	Consular	offic�als	were	defic�ent	�n	the�r	prov�s�on	of	serv�ces.135

The	 Comm�ss�oner	 d�d	 not,	 however,	 name	 the	 �nd�v�duals	 whose	 conduct	
caused	the	m�scarr�age	of	just�ce.	S�m�larly,	he	d�d	not	expressly	clear	Almalk�’s	
name	�n	the	way	that	Comm�ss�oner	O’Connor	had	done	for	Arar.	C�t�ng	h�s	
terms	of	reference,	Comm�ss�oner	Iacobucc�	wrote:

Follow�ng	on	the	observat�on	that	the	Inqu�ry	was	�nvest�ga-
t�ve	and	not	adversar�al,	I	cannot	emphas�ze	enough	that	the	
subject	matter	of	the	Inqu�ry	was	the	act�ons	of	Canad�an	of-
fic�als,	not	the	conduct	of	Mr.	Amalk�	[s�c],	Mr.	Elmaat�	and	
Mr.	Nuredd�n.	They	are	not	charged	w�th	anyth�ng,	are	not	
on	tr�al,	and	have	no	case	to	meet.	They	have	certa�nly	not	
been	conv�cted	of	any	cr�me.
	
In	sett�ng	out	the	factual	background	to	my	find�ngs,	I	have	
necessar�ly	made	references	to	certa�n	allegat�ons	about	these	
three	 �nd�v�duals.	 However,	 noth�ng	 I	 state	 �n	 th�s	 report	
should	 be	 taken	 as	 an	 �nd�cat�on	 that	 those	 allegat�ons	 are	
founded.	 Mak�ng	 determ�nat�ons	 concern�ng	 these	 allega-
t�ons	 �s	 pla�nly	 and	 s�mply	 not	 w�th�n	 my	Terms	 of	 Refer-
ence.

I	recogn�ze	that	the	mere	fact	of	be�ng	named	�n	allegat�ons,	
espec�ally	allegat�ons	that	are	repeated	publ�cly,	can	affect	the	
reputat�ons	of	those	named	and	the�r	fam�l�es.	That	�s	regret-
table,	but	unfortunately,	 largely	unavo�dable	 �n	v�ew	of	 the	
matters	that	I	have	been	mandated	to	exam�ne.	But	I	re�terate	
that	Mr.	Amalk�	[s�c],	Mr.	Elmaat�	and	Mr.	Nuredd�n	are	not	
charged	 w�th	 and	 have	 not	 been	 conv�cted	 of	 any	 offence.	
Both	the	 law	and	fundamental	 fa�rness	d�ctate	 that	 they	be	
presumed	�nnocent	of	any	wrongdo�ng.136

Desp�te	the	clar�ty	of	th�s	language	�n	the	�ntroductory	chapter,	the	d�fference	�n	

135	Iacobucc�	Report,	supra	note	7	at	37-38.
136	Ibid.	at	43-44.
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approach	by	the	two	Comm�ss�oners	–	and	the	lack	of	clearly	exculpatory	lan-
guage	�n	the	Iacobucc�	Report	–	was	not	lost	on	the	press,137	and	quest�ons	were	
ra�sed	as	to	whether	Almalk�’s	name	was	truly	v�nd�cated.
	 The	 l�m�ted	 terms	of	 reference	 and	 the	 �ns�stence	on	hold�ng	 the	 Inqu�ry	
v�rtually	ent�rely	�n	secret	have	ram�ficat�ons	�n	our	access	to	just�ce	framework.	
From	a	process	perspect�ve,	the	Iacobucc�	Inqu�ry	was	a	fa�lure	for	Almalk�	and	
the	other	two	men.138	The	non-government	organ�zat�ons	w�th	stand�ng	at	the	
Inqu�ry	were	unan�mous	�n	the�r	v�ew	that	the	process	was	so	unacceptable	that	
�t	should	never	be	repeated,	no	matter	what	the	content	of	the	ensu�ng	report.139	
The	 process	 was	 sa�d	 to	 be	 dehuman�z�ng	 and	 d�sempower�ng	 for	 the	 men,	
and	 ult�mately	 underm�ned	 the�r	 ab�l�ty	 to	 be	 confident	 �n	 the	 accuracy	 and	
thoroughness	of	the	final	report.140	In	th�s	way,	the	oft-c�ted	“nam�ng	and	blam-
�ng”	funct�on	of	the	publ�c	�nqu�ry	process	for	v�ct�ms	and	surv�vors	of	traged�es	
was	lost.141	
	 From	a	substant�ve	just�ce	perspect�ve,	the	Inqu�ry	y�elded	�mportant	results,	
�n	the	form	of	answers	to	some	of	Almalk�’s	quest�ons	about	h�s	ordeal,	and	an	
unequ�vocal	recogn�t�on	that	h�s	m�streatment	amounted	to	torture.	For	a	tor-
ture	surv�vor,	the	latter	has	part�cular	�mportance.	Although	Almalk�	could	also	
r�ghtly	feel	some	v�nd�cat�on	from	the	assessment	by	Comm�ss�oner	Iacobucc�	
that	at	least	�n	two	�nstances,	the	terror�st	label	was	m�sappl�ed	to	Almalk�,	he	
cla�med	that	the	Inqu�ry	exper�ence	was	�n	many	ways	a	recurrence	of	h�s	exper�-
ence	�n	Syr�a,	where	he	was	powerless	to	defend	h�mself	aga�nst	the	words	and	
act�ons	of	h�s	accusers.142	Moreover,	the	repet�t�on	�n	the	report	of	untested	but	
hugely	damag�ng	accusat�ons	of	terror�sm	may	serve	to	confirm	condemnat�on	
by	susp�c�on	for	some.
	 Inqu�r�es	also	generally	asp�re	to	be	“very	useful	tools	for	rem�nd�ng	leaders	
and	the	publ�c	of	the	�mportance	of	the	democrat�c	obl�gat�ons	to	prov�de	an	
account�ng	–	answers	–	for	what	those	entrusted	w�th	power	do	w�th	�t.”143	The	
lack	of	publ�c	engagement	�n	the	Iacobucc�	Inqu�ry	process	equally	has	negat�ve	
ram�ficat�ons	 for	the	soc�al	 symbol�sm	aspect	of	access	 to	 just�ce.	As	w�th	any	

137	See	e.g.	J�m	Brown,	“Apology,	Compensat�on	St�ll	at	Issue	�n	Terror	Cases”	(23	October	2008)	
Hamilton Spectator,	onl�ne:	Ham�lton	Spectator	<http://www.thespec.com/pr�ntArt�cle/453732>;	
and	 “Canad�an	 ‘Role	 �n	 Syr�a	Torture’”	The	 Br�t�sh	 Broadcast�ng	 Corporat�on	 (21	 October	
2008),	onl�ne:	BBC	News	<http://news.bbc.co.uk/2/h�/amer�cas/7683187.stm>.

138	Jasm�nka	Kalajdz�c,	“Outs�de	the	Internal	Inqu�ry:	The	Nature	and	Impact	of	Secrecy	at	the	
Iacobucc�	 Inqu�ry”	 (draft	 on	 file	 w�th	 author).	 It	 was	 also	 a	 fa�lure	 to	 at	 least	 some	 publ�c	
commentators;	 see	“Leeway	for	Mr.	Iacobucc�,”	Ed�tor�al,	Globe and Mail (14	August	2007)	
and	Thomas	Walkom,	“Secrecy	Threatens	Cred�b�l�ty	of	Iacobucc�	Inqu�ry”	The Toronto Star	
(18	October	2007).

139	 Backgrounder,	 “The	 Internal	 Inqu�ry	 Process:	 Foster�ng	 a	 Culture	 of	 Impun�ty”	 (17	
October	 2008),	 onl�ne:	 Kerry	 P�ther	 <http://kerryp�ther.com/wp-content/uploads/2008/10/
�acobucc�process2.pdf>.	 In	 add�t�on,	 one	 �ntervenor	 organ�zat�on,	 the	 B.C.	 C�v�l	 L�bert�es	
Assoc�at�on,	pulled	out	of	the	Inqu�ry	�n	early	2008	due	to	the	overly	secret�ve	process.

140	Ibid.
141	Macdonald,	supra	note	108	at	482.
142	Amnesty	Internat�onal,	F�nal	Subm�ss�ons	at	paras.	25-28,	onl�ne:	Iacobucc�	Internal	Inqu�ry	

<http://www.�acobucc��nqu�ry.ca/pdfs/documents/2008-06-21-Amnesty-Internat�onal-
FINAL-en.pdf>.

143	Shugarman,	“Commentary,”	supra	98	at	130.
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�nqu�ry,	 ‘success’	 can	only	 fully	be	measured	by	 the	government’s	 response	 to	
the	comm�ss�oner’s	find�ngs.	The	M�n�ster	 for	Publ�c	Safety	was	qu�ck	to	d�s-
m�ss	 the	pattern	of	human	r�ghts	abuses	 �n	nat�onal	 secur�ty	 �nvest�gat�ons	as	
“good	people	act�ng	w�th	defic�ent	procedures,”	on	the	heels	of	Comm�ss�oner	
Iacobucc�’s	 statement	that	he	found	no	ev�dence	that	Canad�an	offic�als	acted	
mal�c�ously.144	In	such	statements,	we	hear	echoes	of	the	attempts	often	made	
to	d�sm�ss	wrongful	conv�ct�ons	as	system�c	problems	�n	the	adm�n�strat�on	of	
just�ce.145	 In	do�ng	 so,	we	 lose	opportun�t�es	 to	 �dent�fy	 �nd�v�dual	behav�our	
w�th�n	such	�nst�tut�ons	that	leads	to	m�scarr�ages	of	just�ce.	The	reluctance	of	
Comm�ss�oner	 Iacobucc�	 to	 �dent�fy	 the	 �nd�v�duals	who	were	 respons�ble	 for	
what	occurred	�n	Almalk�’s	case	comprom�ses	the	accountab�l�ty	funct�on	of	the	
�nqu�ry	model,	and	fa�ls	to	secure	mean�ngful	just�ce	for	the	v�ct�m.	

VI. TORT CLAIM

	 The	nexus	between	comm�ss�ons	of	�nqu�ry	and	c�v�l	l�t�gat�on	has	been	the	
subject	 of	 both	 general	 observat�on	 and	 spec�fic	 comment	 at	 one	 of	 the	 few	
publ�c	hear�ngs	before	the	Iacobucc�	Inqu�ry.	Fact-find�ng	�nqu�r�es	�n	part�cular	
can	be	reframed	as	an	accessory	to	l�t�gat�on,	“souped-up	pol�ce	�nvest�gat�ons”	
or	“state-sponsored	‘pre-tr�al’	d�scovery	processes.”146	S�m�larly,	counsel	for	the	
Attorney-General	subm�tted	to	Comm�ss�oner	Iacobucc�	that	the	Inqu�ry	could	
not	be	used	by	Almalk�	and	the	other	men	to	further	the�r	l�t�gat�on	�nterests:

They	have	a	substant�al	and	d�rect	�nterest	�n	the	subject	mat-
ter	of	th�s	�nqu�ry,	as	you	have	found.	That	�s	the	nature	of	
the�r	 �nterest.	 It	 �s	 an	 �nterest	 �n	 the	 subject	 matter	 of	 th�s	
�nqu�ry.	They do not have a legal interest. They undoubt-
edly have other interests beyond the Terms of Reference 
here, including significant litigation claims that may be 
pursued. internal inquiries should not become a proxy for 
those other interests. [Emphasis added] 

They	also	have	 stated	an	 �nterest	 �n	us�ng	 th�s	 �nqu�ry	 as	 a	
veh�cle	 to	 clear	 the�r	 names.	Th�s	 �s	 not	 that	 veh�cle.	 It	 �s	
not	an	�nqu�ry	�nto	the�r	act�ons.	To	make	�t	an	�nqu�ry	that	
would	look	to	the	prospect	of	clear�ng	the�r	names	�s	equally	
to	make	�t	an	�nqu�ry	that	has	the	prospect	of	condemn�ng	
these	 �nd�v�duals.	And	 that	 �s	not	 the	case.	That	 �s	not	 the	
task	of	th�s	�nqu�ry.147

144	Haroon	S�dd�qu�,	“D�sturb�ng	compl�c�ty	on	torture”	The Toronto Star	(23	October	2008).
145	Kent	Roach,	“Inqu�r�ng	Into	the	Causes	of	Wrongful	Conv�ct�ons”	(1999)	35	Cr�m�nal	Law	

Bullet�n	152	at	168.
146	Macdonald,	supra	note	108	at	478.
147	Transcr�pt,	Hear�ngs	on	Terms	of	Reference	and	Procedure	(17	Apr�l	2007)	at	68-69,	onl�ne	

Iacobucc�	 Inqu�ry	 <http://www.�acobucc��nqu�ry.ca/pdfs/hear�ngs/2007-04-17_or�g�nal-trans-
cr�pt-en.pdf>	[emphas�s	added].
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	 Desp�te	the	Attorney-General’s	attempt	to	separate	the	c�v�l	l�t�gat�on	�mpl�-
cat�ons	from	the	Inqu�ry	process,	the	terms	of	reference	betray	the	government’s	
consc�ous	effort	to	�nsulate	�ts	offic�als	from	potent�al	c�v�l	l�ab�l�ty.	As	prev�ously	
descr�bed,	 the	 terms	create	 the	presumpt�on	of	 secrecy	when	they	call	 for	 the	
Comm�ss�oner	 to	 take	 “all	 steps	 necessary	 to	 ensure	 that	 the	 Inqu�ry	 �s	 con-
ducted	�n	pr�vate.”	The	terms	also	spec�fically	mandate	that	the	Comm�ss�oner	
only	exam�ne	act�ons	of	Canad�an	offic�als	�nsofar	as	they	are	causally	connect-
ed	to	e�ther	detent�on	or	m�streatment,148	a	product	of	the	Attorney-General’s	
exper�ence	�n	the	Arar	Inqu�ry,	where	Comm�ss�oner	O’Connor	construed	h�s	
mandate	to	�nclude	report�ng	on	act�ons	not	only	that	“caused	or	contr�buted”	
to	Arar’s	fate,	but	that	also	created	or	�ncreased	an	unacceptable	r�sk	of	harm.149	
Comm�ss�oner	Iacobucc�	took	a	somewhat	more	l�m�ted	approach,	although	one	
that	 was	 more	 expans�ve	 than	 the	 “but	 for”	 test	 advocated	 by	 the	 Attorney-
General,	when	he	concluded	that	h�s	mandate	perm�tted	h�m	to	make	find�ngs	
where,	based	on	all	of	the	ev�dence	and	the	rat�onal	�nferences	to	be	drawn	from	
�t,	the	act�ons	of	Canad�an	offic�als	could	be	sa�d	to	have	“l�kely	contr�buted”	
to	the	detent�on	and	m�streatment	of	the	three	men.150	Interest�ngly,	�t	was	pre-
c�sely	because	h�s	mandate	d�d	not	perm�t	h�m	to	draw	any	conclus�ons	about	
c�v�l	or	cr�m�nal	l�ab�l�ty	that	he	found	the	“but	for”	standard	used	�n	tort	law	to	
be	�nappropr�ate.151

	 Comm�ss�oner	Iacobucc�	ult�mately	found	certa�n	act�ons	by	DFAIT	and	the	
RCMP	to	be	“defic�ent,”	as	he	�nterpreted	that	word	�n	the	terms	of	reference.152	
He	was	careful	to	po�nt	out	that	he	found	no	mal�ce	on	the	part	of	the	offic�als	�n	
quest�on,	and	that	the	defic�ent	act�ons	led	“�nd�rectly”	to	detent�on	and	m�streat-
ment.	By	v�rtue	of	the	Supreme	Court	of	Canada’s	dec�s�on	�n	the	Krever	Com-
m�ss�on	case,153	however,	none	of	these	find�ngs	are	b�nd�ng	�n	the	outstand�ng	
c�v�l	proceed�ngs	brought	by	Almalk�	aga�nst	the	Attorney-General	and	several	
�nd�v�duals.154		That	the	work	of	publ�c	�nqu�r�es	cannot	be	ut�l�zed	�n	subsequent	
c�v�l	tr�als	has	led	Treb�lcock	and	Aust�n	to	suggest	that	�t	would	be	“better	to	
resolve	v�ct�ms’	r�ghts	to	compensat�on	through	gener�c	adm�n�strat�ve	no-fault	
compensat�on	schemes	rather	than	the	c�v�l	l�t�gat�on	process.”155	St�ll,	find�ngs	

148	Terms	of	Reference,	supra	note	114	at	para.	A(�).
149	Arar	Report,	supra	note	2	at	288.
150	Iacobucc�	Report,	supra	note	7	at	343.
151	Ibid.	at	341.
152	Ibid.	 at	 343.	 He	 found	 that	 the	 term	 “defic�ency”	 should	 be	 g�ven	 �ts	 ord�nary	 mean�ng	 of	

conduct	fall�ng	short	of	a	norm,	be	�t	a	standard	that	ex�sted	at	the	t�me	of	the	conduct,	the	
absence	 of	 a	 standard	 when	 there	 ought	 to	 have	 been	 one,	 or	 act�ng	 �n	 accordance	 w�th	 a	
standard	that	was	�tself	defic�ent.

153	Canada (A.G.) v. Canada (Commission of Inquiry on the Blood System in Canada – Krever 
Commission),	[1977]	S.C.J.	No.	83	at	para.	23.

154	Fresh	 Statement	 of	 Cla�m,	 Almalk�	 et al.	 v.	 Attorney-General	 (Canada),	 M�chel	 Cabana,	
Warren	Coons,	Steve	Covey,	Br�an	Dav�s,	Ward	Elcock,	Denn�s	F�or�do,	R�chard	Flewell�ng,	
Scott	Heather�ngton,	W�ll�am	John	Hooper,	Leo	Martel,	Franco	P�llarella,	Randy	Walsh	and	
G�ul�ano	Zaccardell�,	Court	file	no.	06-CV-035416	[on	file	w�th	author].	

155	M�chael	 Treb�lcock	 &	 L�sa	 Aust�n,	 “The	 L�m�ts	 of	 the	 Full	 Court	 Press:	 Of	 Blood	 and	
Mergers”	 (1998)	48	U.T.L.J.	1	 at	53.	See	 also	Ka�ser,	 supra note	29	at	143-146	 (suggest�ng	
that	an	Impr�sonment	Compensat�on	Board	be	created	both	to	�nvest�gate	cla�ms	of	wrongful	
conv�ct�on	and	determ�ne	el�g�b�l�ty	for	and	quantum	of	compensat�on).
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of	comm�ss�ons	of	�nqu�ry	can	and	often	do	�nfluence	med�at�on	processes	w�th�n	
the	c�v�l	act�on.	Arar’s	mult�-m�ll�on	dollar	compensat�on	resulted	from	an	�n-
tense	med�at�on	process	w�th�n	just	a	few	months	of	the	release	of	Comm�ss�oner	
O’Connor’s	report.	The	find�ngs	�n	the	Iacobucc�	Report	also	m�ght	s�gnal	the	
ease	–	or	d�fficulty	–	w�th	wh�ch	Almalk�	and	the	other	men	w�ll	be	able	to	estab-
l�sh	that	the	�nvest�gat�ons	were	negl�gent	and	caused,	among	other	th�ngs,	false	
�mpr�sonment,	battery,	defamat�on,	and	breach	of	Charter	r�ghts.156	
	 There	are	two	fundamental	l�m�tat�ons	�n	us�ng	tort	law	and	c�v�l	l�t�gat�on	
to	ach�eve	the	ends	sought	by	the	wrongfully	accused.	F�rst,	as	Arch�bald	Ka�ser	
argued	twenty	years	ago	�n	relat�on	to	the	“compensatory	obstacles”	faced	by	the	
wrongfully	conv�cted,	there	are	�nherent	d�fficult�es	�n	us�ng	tort	law	to	med�-
ate	 cla�ms	between	 the	 �nd�v�dual	 and	 the	 state.157	These	d�fficult�es	 are	both	
structural	and	normat�ve;	that	�s,	c�v�l	l�t�gat�on	�s	expens�ve	and	uncerta�n	by	
nature,	and	the	relevant	causes	of	act�on	are	e�ther	nascent	(such	as	the	tort	of	
negl�gent	 �nvest�gat�on)	or	notor�ously	d�fficult	to	establ�sh	(such	as	mal�c�ous	
prosecut�on).	A	second	overarch�ng	�mped�ment	presented	by	a	tort	act�on	�s	the	
part�cular	role	nat�onal	secur�ty	pr�v�lege	w�ll	play	�n	any	such	act�on,	whatever	
the	nom�nate	torts	cla�med.
	 No	act�on	brought	by	a	wrongfully	accused	person	�n	the	nat�onal	secur�ty	
context	has	gone	to	tr�al	�n	Canada.	Exper�ence	w�th	such	l�t�gat�on	south	of	the	
border,	and	the	accompany�ng	academ�c	and	legal	debates,	prov�de	�ns�ght	as	to	
the	potent�al	l�m�tat�ons	of	c�v�l	l�t�gat�on	as	an	access	to	just�ce	mechan�sm.	On	
October	9,	2007,	 the	U.S.	Supreme	Court	den�ed	 the	pet�t�on	of	Khaled	El-
Masr�,	a	German	c�t�zen	of	Lebanese	descent,	who	sought	damages	for	v�olat�on	
of	the	Due	Process	Clause	and	var�ous	�nternat�onal	human	r�ghts	�nstruments	
stemm�ng	from	h�s	extra-ord�nary	rend�t�on	and	torture	by	CIA	agents.158	The	
CIA’s	target�ng	of	El-Masr�	was	reported	to	have	been	acknowledged	by	sen�or	
Wh�te	House	offic�als	as	an	“error”	result�ng	from	m�staken	�dent�ty,159	�n	a	ren-
d�t�on	program	that	the	U.S.	Pres�dent	h�mself	acknowledged	publ�cly.	Never-
theless,	the	federal	government	asked	the	court	to	d�sm�ss	the	case	on	grounds	
that	the	proceed�ngs	would	jeopard�ze	nat�onal	secur�ty	and	reveal	state	secrets.		
The	Fourth	C�rcu�t	Court	of	Appeals	agreed	that	the	state	secrets	pr�v�lege	prop-
erly	appl�ed	and	struck	the	cla�m.160

	 The	 state	 secrets	 pr�v�lege	 �s	 a	 common	 law	 ev�dent�ary	 pr�v�lege	 �n	 the	

156	Syr�an	offic�als	are	not	named	defendants.	As	a	result	of	Canada’s	State Immunity Act, R.S.C.	
1985,	c.S-18	and	a	l�ne	of	author�t�es,	�nclud�ng	Bouzar�	v.	Iran,	[2002]	O.J.	No.	1624	(Sup.	
Ct.	J.),	aff ’d	[2004]	O.J.	No.	2800	(C.A.),	Almalk�	�s	unable	to	sue	Syr�an	offic�als	d�rectly	�n	
Canada.	For	var�ous	d�scuss�ons	of	tort	cla�ms	for	torture	aga�nst	fore�gn	reg�mes,	see	Noah	B.	
Novogrodsky,	“Immun�ty	for	Torture:	Lessons	 from	Bouzar�	v.	Iran”	(2007)	18	E.J.I.L.	939;	
John	Terry,	 “Tak�ng	 F�lart�ga	 on	 the	 Road:	 Why	 Courts	 Outs�de	 the	 Un�ted	 States	 Should	
Accept	Jur�sd�ct�on	Over	Act�ons	Involv�ng	Torture	Comm�tted	Abroad”	�n	Cra�g	Scott,	ed.,	
Torture as Tort	 (Portland:	Hart	Publ�sh�ng,	 2001)	191;	 and	Cra�g	Forcese,	 “De-Immun�z�ng	
Torture:	Reconc�l�ng	Human	R�ghts	and	State	Immun�ty”	(2007)	McG�ll	L.J.	127.

157	Ka�ser,	supra note	29	at	112-117.
158	Several	court	documents	are	ava�lable	on	the	Amer�can	C�v�l	L�bert�es	Un�on	webs�te,	onl�ne:	

Amer�can	C�v�l	L�bert�es	Un�on	<http://www.acluva.org/docket/elmasr�.html>.
159	Dana	 Pr�est,	 “Wrongful	 Impr�sonment:	 Anatomy	 of	 a	 CIA	 M�stake.	 The	 Washington Post	

(December	4,	2005).
160	El-Masri v. Tenet,	479	F.	3d	296	(4th	C�r.	2007).
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Un�ted	States.	Its	purpose	�s	to	block	the	d�sclosure	�n	l�t�gat�on	of	�nformat�on	
that	w�ll	damage	nat�onal	secur�ty.	The	pr�v�lege	�s	der�ved	from	the	Pres�dent’s	
const�tut�onal	author�ty	over	m�l�tary	and	d�plomat�c	affa�rs,	and	must	be	for-
mally	asserted	by	the	head	of	the	Execut�ve	Branch	agency	w�th	control	over	the	
state	secrets	�n	quest�on.161	In	the	El-Masr�	case,	the	D�rector	of	the	CIA	filed	
an	ex parte	declarat�on,	as	well	as	an	unclass�fied	vers�on,	stat�ng	that	damage	to	
nat�onal	secur�ty	could	result	�f	the	defendants	were	requ�red	to	adm�t	or	deny	
El-Masr�’s	allegat�ons.162	The	D�str�ct	Court	found	that	the	pr�v�lege	was	val�dly	
asserted,	and	then	went	on	to	cons�der	whether	spec�al	procedural	mechan�sms	
could	be	dev�sed	to	prevent	the	d�sclosure	of	the	state	secrets	�f	the	case	were	al-
lowed	to	proceed.	Where	the	very	quest�on	on	wh�ch	a	case	turns	�s	�tself	a	state	
secret	–	here,	the	ex�stence	and	operat�on	of	Amer�ca’s	extra-ord�nary	rend�t�on	
program	–	d�sm�ssal	was	sa�d	to	be	the	appropr�ate	remedy.163	The	court	held	
that	because	the	ent�re	a�m	of	the	su�t	was	to	prove	the	ex�stence	of	state	secrets,	
procedures	 l�ke	 secur�ty	 clear�ng	 counsel	 would	 be	 �nadequate	 as	 they	 would	
enta�l	cons�derable	r�sk	of	�nadvertent	d�sclosure.	In	the	result,	El-Masr�’s	pr�vate	
�nterests	gave	way	to	nat�onal	�nterests	�n	preserv�ng	state	secrets.
	 In	h�s	clos�ng	words,	Judge	Ell�s	of	 the	D�str�ct	Court	commented	on	the	
apparent	unfa�rness	of	h�s	dec�s�on,	stat�ng	that

	 “all	 fa�r-m�nded	 people,	 �nclud�ng	 those	 who	 bel�eve	 that	
state	secrets	must	be	protected,	that	th�s	lawsu�t	cannot	pro-
ceed,	and	that	rend�t�ons	are	a	necessary	step	to	take	�n	th�s	
war,	must	also	agree	that	El-Masr�	has	suffered	�njur�es	as	a	
result	of	our	country’s	m�stake	and	deserves	a	remedy.	Yet,	�t	�s	
also	clear	from	the	result	reached	here	that	the	only	sources	of	
that	remedy	must	be	the	Execut�ve	Branch	or	the	Leg�slat�ve	
Branch,	not	the	Jud�c�al	Branch.”164	

	 Commentators	un�versally	decr�ed	the	result	�n	El-Masr�	and	the	state	secrets	
pr�v�lege	as	emblemat�c	of	broader	patterns	of	secrecy	and	the	lawless	enclave	�n	
wh�ch	nat�onal	secur�ty	cla�ms	res�de.165	The	cr�t�ques	also	po�nted	out	that	the	
asserted	dangers	to	nat�onal	secur�ty	were	often	subsequently	demonstrated	to	
have	been	exaggerated;	“[t]o	put	�t	another	way,	when	nat�onal	secur�ty	cla�ms	
are	advanced,	there	may	well	be	a	confus�on	of	the	�nterests	of	the	adm�n�strat�on	

161	El-Masri v. Tenet,	437	F.	Supp.	2d	530,	536	(E.D.	Va.	2006)	at	536.
162	Ibid. at	537.
163	Ibid.	at	539.	See	also	Un�ted	States	v.	Reynolds,	345	U.S.	1	(1953)	and	Sterl�ng	v.	Tenet,	416	

F.3d	338,	347-348	(4th	C�r.	2005).
164	Ibid.	at	541.
165	J.	Hafetz,	“Secret	Ev�dence	and	the	Courts	�n	the	Age	of	Nat�onal	Secur�ty:	Habeus	Corpus,	

Jud�c�al	Rev�ew,	and	L�m�ts	on	Secrecy	�n	Detent�ons	at	Guantanamo”	(2006)	5	Cardozo	Pub.	
L.	Pol’cy	&	Eth�cs	J.	127	at	127-128.	See	also	J.	Steven	Gardner,	“The	State	Secret	Pr�v�lege	
Invoked	�n	C�v�l	L�t�gat�on:	A	Proposal	 for	Statutory	Rel�ef ”	(1994)	29	Wake	Forest	L.	Rev.	
567;	 and	 Amanda	 Frost,	 “The	 State	 Secrets	 Pr�v�lege	 and	 Separat�on	 of	 Powers”	 (2007)	 75	
Fordham	L.	Rev.	1931.
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�n	power	w�th	the	�nterest	of	the	nat�on.”166	In	keep�ng	w�th	Judge	Ell�s’	v�ew	
that	cases	�nvolv�ng	state	secrets	were	not	proper	gr�st	for	the	jud�c�al	m�ll,	several	
legal	commentators	have	offered	recommendat�ons	for	alternat�ve	approaches,	
�nclud�ng	a	statutory	amendment	that	would	compensate	people	whose	cla�ms	
cannot	go	forward	due	to	state	secrecy,167	or	by	forc�ng	the	government	to	choose	
between	perm�tt�ng	the	su�t	to	go	forward	or	else	have	judgment	rendered	for	
the	pla�nt�ff.168	
	 Canada’s	vers�on	of	the	state	secrets	pr�v�lege	can	be	found	�n	s.	38	of	the	
Canada	Evidence Act, wh�ch	prevents	the	d�sclosure	of	“potent�ally	�njur�ous	�n-
format�on”	and	“sens�t�ve	�nformat�on”	�n	an	otherw�se	open	courtroom.169	Clas-
s�ficat�on	of	�nformat�on	as	“potent�ally	�njur�ous”	need	not	be	made	by	the	head	
of	the	Execut�ve	body	w�th	control	of	the	class�fied	�nformat�on;	rather,	“every	
part�c�pant”	or	“offic�al”	who,	�n	connect�on	w�th	a	proceed�ng,	expects	to	d�s-
close	�nformat�on	that	the	part�c�pant	or	offic�al	bel�eves	�s	potent�ally	�njur�ous,	
must	g�ve	not�ce	to	the	Attorney-General	before	�ntroduc�ng	the	ev�dence,	and	
where	the	Attorney-General	objects,	the	matter	�s	taken	up	by	the	Federal	Court.	
Importantly,	the	c�v�l	tr�al	judge	tasked	w�th	determ�n�ng	whether	Almalk�	has	
made	out	h�s	causes	of	act�on,	would	not	have	access	to	the	secret	ev�dence	s�nce	
�t	�s	the	Federal	Court	judge,	not	the	tr�al	judge,	who	adjud�cates	the	pr�v�lege	
�ssue.	Moreover,	although	not	yet	�nvoked,	a	new	prov�s�on	�n	the	Canada Evi-
dence Act	enacted	after	9/11	g�ves	the	Attorney-General	power	to	�ssue	a	cert�fi-
cate	to	block	a	court	order	of	d�sclosure.170	
	 The	�mpact	of	s.	38	on	the	ab�l�ty	of	a	pla�nt�ff	to	establ�sh	a	cla�m	�n	tort	by	
prevent�ng	d�sclosure	of	relevant	ev�dence	does	not	turn	on	the	nature	of	the	tort	
act�on	–	w�th	one	poss�ble	except�on.	Unl�ke	negl�gence,	false	�mpr�sonment	or	
battery,	a	defamat�on	cla�m	potent�ally	creates	presumpt�ons	of	l�ab�l�ty	that	the	
defendant	would	have	to	defeat.	Almalk�,	for	example,	could	rather	eas�ly	estab-
l�sh	that	the	labels	of	“Islam�c	extrem�st”	and	“B�n	Laden	assoc�ate”	attr�buted	
to	h�m	by	the	RCMP	were	defamatory.	The	Crown	would	then	have	to	assert	
an	affirmat�ve	defence	–	such	as	truth	or	just�ficat�on	–	or	�nvoke	an	absolute	
pr�v�lege,	l�ke	that	afforded	to	h�gh	offic�als.171	In	the	case	of	the	truth	defense,	

166	Thomas	 I.	 Emerson,	 “Nat�onal	 Secur�ty	 and	 C�v�l	 L�bert�es”	 �n	 The First Amendment and 
National Security	 84-85	 (1984),	 repr�nted	 �n	 Congress�onal	 Research	 Serv�ce	 Report	 for	
Congress,	Protect�ng	Class�fied	Informat�on:	A	Comp�lat�on	and	Index	of	Major	F�nd�ngs	and	
Recommendat�ons,	1985-1987.

167	Gardner,	supra	note	165	at	601-606.
168	Robert	Chesney,	“State	Secrets	and	the	L�m�ts	of	Nat�onal	Secur�ty	L�t�gat�on”	(2007)	75	Geo.	

Wash.	L.	Rev.	1249	at	1312-1313;	Lou�s	F�sher,	In the Name of National Security: Unchecked 
Presidential Power and the Reynolds Case	(Kansas:	Un�vers�ty	of	Kansas	Press,	2006).

169	R.S.	1985,	c.C-5,	ss.	38.01	and	38.02.
170	Ibid.	 at	 s.	 38.13.	 See	 Kent	 Roach,	 “The	 Role	 and	 Capac�t�es	 of	 Courts	 and	 Leg�slatures	 �n	

Rev�ew�ng	Canada’s	Ant�-terror�sm	Law”	(2008)	24	W.R.L.S.I.	5.
171	The	 pr�v�lege	 extends	 to	 statements	 made	 by	 h�gh	 execut�ve	 officers	 act�ng	 �n	 the	 course	 of	

the�r	offic�al	dut�es	relat�ng	to	matters	of	state.	It	�s	beyond	the	scope	of	th�s	paper	to	cons�der	
the	strengths	of	such	a	pr�v�lege	cla�m,	but	�t	�s	worth	not�ng	that	here,	too,	s.	38	may	work	
aga�nst	 the	pla�nt�ff	 s�nce	 the	government	may	be	able	 to	 successfully	prove	a	“h�gh”	offic�al	
author�zed	 publ�cat�on	 of	 the	 defamatory	 statement	 and	 therefore	 establ�sh	 the	 �mmun�ty,	
w�thout	produc�ng	all	relevant	�nformat�on.	See	Raymond	E.	Brown,	The Law of Defamation 
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the	onus	rests	on	the	Crown	to	produce	ev�dence	wh�ch	would	sat�sfy	the	judge	
that	the	labels	and	the	part�cular	conduct	charged	�n	the	publ�cat�on	were	true.	
It	�s	not	for	Almalk�	to	establ�sh	an	utterance	�s	false;	the	law	presumes	that	every	
defamatory	statement	�s	false.172	The	Crown,	therefore,	would	be	forced	to	make	
a	 cho�ce	between	 reveal�ng	 the	 �nformat�on	or	 �nvok�ng	 the	nat�onal	 secur�ty	
pr�v�lege	and	r�sk	fa�l�ng	to	prove	�ts	truth	defence.
	 Whether	the	operat�on	of	s.	38	w�ll	s�gn�ficantly	frustrate	the	ab�l�ty	of	a	tort	
l�t�gant	l�ke	Almalk�	to	successfully	prosecute	an	act�on	�n	the	nat�onal	secur�ty	
context	rema�ns	to	be	seen.173	Sect�on	38.14	of	the	Canada Evidence Act	protects	
the	accused	�n	cr�m�nal	matters	 �n	the	event	non-d�sclosure	of	secret	ev�dence	
frustrates	h�s	or	her	r�ght	to	a	fa�r	tr�al.	Importantly,	the	prov�s�on	does	not	apply	
�n	the	c�v�l	l�t�gat�on	context.	Moreover,	the	government’s	track	record	�n	over-
cla�m�ng	nat�onal	secur�ty	confident�al�ty	just�fies	speculat�on	that	the	Attorney-
General	m�ght	be	w�ll�ng	to	subord�nate	the	personal	�nterests	of	the	pla�nt�ff	to	
the	collect�ve	�nterest	�n	nat�onal	secur�ty	by	cla�m�ng	nat�onal	secur�ty	confiden-
t�al�ty	over	s�gn�ficant	port�ons	of	the	ev�dence	relevant	to	establ�sh�ng	the	causes	
of	act�on.174	Even	�f	the	government	�s	w�ll�ng	to	w�thdraw	a	prosecut�on	�n	order	
to	protect	secrets	�n	the	cr�m�nal	context,	as	has	been	suggested	elsewhere,175	the	
same	rat�onale	would	not	necessar�ly	apply	�n	the	c�v�l	context	where	the	gov-
ernment	�s	a	named	defendant	and	has	many	�ncent�ves	to	res�st	l�ab�l�ty.	At	the	
very	least,	a	battle	over	what	ought	to	be	produced	�n	d�scovery	w�ll	be	�nvolved	
and	protracted,	requ�r�ng	adjud�cat�on	by	the	Federal	Court.	The	�nformat�on	
d�sclosed	�n	the	Iacobucc�	Report	about	Canad�an	offic�als’	conduct	�n	relat�on	
to	Almalk�	w�ll	prov�de	gu�dance	as	to	what	can	fa�rly	be	cons�dered	unclass�fied	
�nformat�on,	and	�n	th�s	way,	Almalk�	�s	not	as	d�st�nctly	d�sadvantaged	as	other	
wrongfully	accused	nat�onal	secur�ty	targets.176	Nevertheless,	he	must	sat�sfy	a	
h�gher	standard	of	causat�on	than	that	used	by	Comm�ss�oner	Iacobucc�	�n	order	
to	establ�sh	negl�gence,	h�s	pr�mary	cause	of	act�on.177	In	any	event,	a	successful	
cla�m	 that	negl�gent	 conduct	 led	 to	Almalk�’s	m�streatment	 �n	Syr�a	does	not	
equate	to	exonerat�on,	for	�t	could	be	seen	as	only	confirm�ng	that	the	proh�b�-

in Canada,	vol.	II,	2d	ed.	(Scarborough:	Carswell,	1999)	at	§12.2(4)	where	he	states	that	an	
offic�al	may	be	protected	aga�nst	act�ons	for	defamatory	publ�cat�ons	“�f	the	commun�cat�on	�s	
one	wh�ch	courts	w�ll	refuse	to	requ�re	that	�t	be	produced.”

172	Ibid.	at	§10.2.
173	For	a	deta�led	compar�son	of	s.	38	and	the	state	secrets	pr�v�lege,	see	J.	Kalajdz�c,	“L�t�gat�ng	

State	Secrets”:	A	compar�t�ve	Study	of	Nat�onal	Secur�ty	Pr�v�lege	�n	Canad�an,	U.S.	And	Br�t�sh	
C�v�l	Cases”	(2010)	Ottawa	L.	Rev.	[forthcom�ng].

174	A	s�m�lar	calculus	operates	�n	the	state	secret	jur�sprudence:	“When	the	state	secrets	pr�v�lege	�s	
val�dly	asserted,	the	result	�s	unfa�rness	to	�nd�v�dual	l�t�gants	–	through	the	loss	of	�mportant	
ev�dence	or	d�sm�ssal	of	a	case	–	�n	order	to	protect	a	greater	publ�c	value”	[Fitzgerald v. Penthouse 
Int’l Ltd.,	776	F.2d	1236	(4th	C�r.	1985)].

175	Roach,	supra	note	170.
176		Benamar	Benatta,	 for	 example,	 a	Canad�an	 rendered	 to	U.S.	 author�t�es	 on	September	12,	

2001,	has	been	unsuccessful	�n	h�s	calls	for	an	�nqu�ry	�nto	the	events	that	led	to	h�s	prolonged	
detent�on.	See	“Amer�ca’s	D�sappeared:	Seek�ng	Internat�onal	Just�ce	for	Imm�grants	Deta�ned	
after	September	11”	American Civil Liberties Union (January	2004),	onl�ne:	Benatta	Coal�t�on	
for	a	Publ�c	Rev�ew	<http://benamarbenatta.com/documents/un%20report.pdf>.

177	Hill v. Hamilton-Wentworth Regional Police Services Board,	2007	SCC	41	at	paras.	93-94.
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t�on	aga�nst	torture	appl�es	to	the	culpable	as	well	as	the	�nnocent	v�ct�m	–	hardly	
the	just�ce	wh�ch	a	wrongfully	accused	seeks.

VII. CONCLUSION & RECOMMENDATIONS

	 In	July	2005,	the	Un�ted	Nat�ons	Comm�ttee	aga�nst	Torture	expressed	“�ts	
concerns	at	...	[t]he	absence	of	effect�ve	measures	to	prov�de	c�v�l	compensat�on	
to	v�ct�ms	of	 torture	 �n	all	 cases.”178	Torture	 surv�vors	who	are	also	caught	 �n	
Canada’s	 ant�-terror�sm	 apparatus	 face	 a	 doubly	 d�fficult	 challenge:	 obta�n�ng	
redress	 from	the	 fore�gn	torturer	and	accountab�l�ty	 from	the	domest�c	actors	
respons�ble	for	sett�ng	�n	mot�on	the	events	that	led	the	accused	to	the	torture	
chamber.	Even	by	compar�son	to	the	wrongfully	conv�cted,	secur�ty	cert�ficate	
cases	and	l�sted	organ�zat�ons,	where	redress	�s	not	eas�ly	ach�eved,	wrongfully	
accused	l�ke	Almalk�	have	very	l�m�ted	prospects	for	access�ng	mean�ngful	jus-
t�ce.	Wh�le	Almalk�	has	procedural	access	to	a	number	of	processes,	they	are	all	
plagued	w�th	cons�derable	d�fficult�es,	due	�n	large	part	to	the	un�que	role	played	
by	nat�onal	secur�ty	confident�al�ty.	
	 Adm�n�strat�ve	just�ce	mechan�sms	are	defic�ent	or	lack�ng	altogether.	Both	
the	CPC	and	SIRC	hold	l�ttle	prom�se	of	meet�ng	the	access	to	just�ce	object�ves	
descr�bed	�n	Part	II:	access	to	a	 legal	process	and	fa�r	treatment	once	engaged	
w�th	�t;	access	to	effect�ve	remed�es	for	the	mult�ple	harms	suffered;	and	access	
to	a	 legal	 system	that	empowers	and	exonerates.	The	CPC	�n	part�cular	 lacks	
suffic�ent	procedural	powers	 to	meet	 the	 challenge	of	nat�onal	 secur�ty	 confi-
dent�al	�nformat�on.	Although	SIRC	has	more	robust	rev�ew	powers,	�ts	recent	
pronouncements	�n	terror�sm	cases	have	gone	unheeded	by	CSIS.	Ne�ther	body	
�s	spec�fically	mandated	to	prov�de	prospect�ve	rel�ef	and	compensat�on,	as	op-
posed	to	retrospect�ve	op�n�ons	on	the	propr�ety	of	offic�al	conduct.	Wh�le	Con-
sular	 Affa�rs	 was	 found	 to	 have	 fa�led	 Almalk�	 part�cularly	 badly,	 there	 �s	 no	
rev�ew	body	aud�t�ng	DFAIT’s	conduct.179

	 Comm�ss�ons	of	Inqu�ry	depend	ent�rely	on	the	d�scret�on	of	the	Execut�ve	
�n	terms	of	the�r	creat�on	and	terms	of	reference.	Two	notable	�nqu�r�es	�nvolv�ng	
four	Canad�ans	accused	of	t�es	to	terror�sm	have	now	been	conducted,	a	testa-
ment	to	the	publ�c	�mportance	of	Canada’s	role	�n	the	fight	aga�nst	terror�sm,	
as	well	as	to	the	lack	of	other	adequate	arenas	for	�nvest�gat�on	of	such	�ssues.	
Almalk�’s	exper�ence	w�th	the	Iacobucc�	Inqu�ry	reveals	the	shortcom�ngs	of	the	
process;	�t	d�d	not	fulfill	the	object�ves	of	empowerment,	redress,	and	account-
ab�l�ty	sought	by	those	who	have	surv�ved	torture	and	who	w�sh	to	clear	the�r	
names.
			F�nally,	the	extent	to	wh�ch	c�v�l	l�t�gat�on	can	affect	proper	access	to	just�ce	

178	Conclus�ons	and	recommendat�ons	of	the	Comm�ttee	aga�nst	Torture:	Canada,	UN	CAT,	34th	
Sess.,	UN	Doc.	CAT/C/CR/34/CAN	(July	2005)	at	2-3.	More	generally,	Art�cle	3(a)	of	 the	
International Covenant on Civil and Political Rights,	16	December	1966,	999	U.N.T.S,	171,	
Can.	T.S.	1976	No.	47,	6	I.L.M.	368	(entered	�nto	force	23	March	1976,	access�on	by	Canada	
19	May	1976)	to	wh�ch	Canada	�s	a	s�gnatory,	�mposes	an	obl�gat�on	on	states	to	“ensure	that	
any	person	whose	r�ghts	or	freedoms	...	are	v�olated	have	an	effect�ve	remedy.”

179	Wesley	Wark,	“Nat�onal	Secur�ty	and	Human	R�ghts	Concerns	�n	Canada:	A	Survey	of	E�ght	
Cr�t�cal	Issues	�n	the	Post-9/11	Env�ronment”	[on	file	w�th	author]	at	30.
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rema�ns	to	be	seen,	as	Almalk�’s	act�on	wends	�ts	way	through	the	courts.	Amer-
�can	exper�ence	�n	th�s	regard	�s	not	prom�s�ng,	�n	l�ght	of	the	overr�d�ng	concern	
for	protect�ng	state	secrets.	Analogous	challenges	under	the	Canada Evidence Act 
m�ght	awa�t	Almalk�.	
	 There	are	many	reasons	to	be	concerned	about	nat�onal	 secur�ty	m�scarr�-
ages	of	just�ce,	not	least	of	wh�ch	�s	that	we	are	st�ll	deal�ng	w�th	relat�vely	new	
pol�c�es,	laws	and	pract�ces.	Many	scholars	have	been	wrestl�ng	w�th	the	changes	
�n	the	post	9/11	 legal	 landscape;	when	gaug�ng	the	 �mpact	of	 th�s	new	order,	
I	bel�eve	 �t	 �s	 �mportant	 to	 assess	 the	 adequacy	of	 accountab�l�ty	mechan�sms	
and	avenues	for	redress	when	our	secur�ty	apparatus	wrongly	targets	�nd�v�duals	
and	causes	them	harm.	In	early	2009,	we	heard	s�m�lar	pleas	for	accountab�l�ty.	
Both	the	Em�nent	Jur�sts	Report	on	Terror�sm,	Counter	Terror�sm	and	Human	
R�ghts,180	and	the	report	by	the	UN	Spec�al	Rapporteur	on	the	protect�on	and	
promot�on	of	human	r�ghts	wh�le	counter�ng	terror�sm181	have	called	for	more	
mean�ngful	c�v�l�an	overs�ght	of	 �ntell�gence	operat�ons	and	for	more	effect�ve	
remed�es	 for	 v�ct�ms	of	 �ntell�gence	 agenc�es’	 abuses.	Access	 to	 just�ce	 for	 the	
wrongfully	 accused	 �s	 a	 top�c	 that	 falls	 squarely	 w�th�n	 th�s	 larger	 d�scuss�on	
about	accountab�l�ty.
	 By	�dent�fy�ng	the	barr�ers	to	just�ce	faced	by	the	wrongfully	accused	�n	na-
t�onal	secur�ty	�nvest�gat�ons,	I	hope	to	spark	d�scuss�on	about	alternat�ves.	Some	
that	may	be	more	prom�s�ng	are	not	yet	 �n	place,	 such	as	 the	overs�ght	body	
recommended	by	Comm�ss�oner	O’Connor,182	and	an	amendment	to	state	�m-
mun�ty	leg�slat�on	that	would	enable	Almalk�	to	sue	Syr�a	�n	Canad�an	courts.183	
Amendments	to	the	Canada Evidence Act	could	be	made	that	would	repl�cate	the	
rel�ef	currently	ava�lable	to	defendants	�n	cr�m�nal	tr�als;	that	�s,	s.	38.14	could	be	
extended	to	empower	c�v�l	tr�al	judges	to	find	�n	favour	of	a	pla�nt�ff	where	the	
cla�m	of	nat�onal	secur�ty	pr�v�lege	frustrates	the	l�t�gat�on.	A	s�m�lar	statutory	
power	�s	currently	under	rev�ew	by	the	U.S.	Congress,	�n	the	State	Secrets	b�ll	
drafted	�n	response	to	the	Bush	adm�n�strat�on’s	repeated	use	of	the	pr�v�lege	to	
block	c�v�l	lawsu�ts	ar�s�ng	out	of	extraord�nary	rend�t�on	and	warrantless	w�re-
tapp�ng	pol�c�es.184	
	 Spec�al	avenues	of	access	to	just�ce	should	also	be	explored.	W�th	respect	to	
the	wrongfully	conv�cted,	Arch�bald	Ka�ser	has	suggested	that	an	Impr�sonment	
Compensat�on	Board	be	created	both	to	�nvest�gate	cla�ms	of	wrongful	conv�c-

180	Internat�onal	Comm�ss�on	of	Jur�sts,	“Assess�ng	Damage,	Urg�ng	Act�on”	(Geneva	2009).	
181	Report	 of	 the	 Spec�al	 Rapporteur	 on	 the	 promot�on	 and	 protect�on	 of	 human	 r�ghts	 and	

fundamental	freedoms	wh�le	counter�ng	terror�sm,	Mart�n	Sche�n�n,	A/HRC/10/3	(4	February	
2009).

182	A New Review Mechanism, supra	note	74.
183	Cra�g	 Forcese,	 “De-Immun�z�ng	 Torture:	 Reconc�l�ng	 Human	 R�ghts	 and	 State	 Immun�ty”	

(2007)	McG�ll	L.J.	127.
184	H.R.	984	(“A	B�ll	to	prov�de	safe,	fa�r,	and	respons�ble	procedures	and	standards	for	resolv�ng	

cla�ms	 of	 state	 secret	 pr�v�lege.”),	 onl�ne:	 Thomas	 L�brary	 of	 Congress	 <http://thomas.loc.
gov/cg�-b�n/query/z?c111:H.R.984>.	Sect�on	7(d)	of	the	proposed	leg�slat�on	prov�des	that	the	
court,	 “after	 determ�n�ng	 that	 pr�v�leged	 �nformat�on,	 for	 wh�ch	 �t	 �s	 �mposs�ble	 to	 create	 a	
nonpr�v�leged	subst�tute,	�s	necessary	to	dec�de	a	factual	or	legal	�ssue	or	cla�m,	the	court	shall	
we�gh	the	equ�t�es	and	make	appropr�ate	orders	�n	the	�nterest	of	just�ce,	such	as	str�k�ng	the	
test�mony	of	a	w�tness,	find�ng	�n	favor	of	or	aga�nst	a	party	on	a	factual	or	legal	�ssue	to	wh�ch	
the	�nformat�on	�s	relevant,	or	d�sm�ss�ng	a	cla�m	or	countercla�m.”
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t�on	and	determ�ne	el�g�b�l�ty	for,	and	quantum	of,	compensat�on.185	A	s�m�lar	
spec�al�zed	body	should	be	cons�dered	�n	the	nat�onal	secur�ty	context.	Unl�ke	
SIRC,	 such	 a	 tr�bunal	 would	 have	 as	 �ts	 first	 pr�or�ty	 the	 resolut�on	 of	 c�v�l-
�an	compla�nts.	Unl�ke	the	CPC,	the	new	body	would	be	empowered	to	v�ew	
all	pr�v�leged	documents	and	summons	w�tnesses.	The	new	agency	would	also	
need	access	to	all	actors	�n	the	nat�onal	secur�ty	sphere,	and	not	be	l�m�ted	�n	�ts	
jur�sd�ct�on	to	rev�ew�ng	the	act�ons	of	one	government	department	or	agency.	
Such	an	 �n�t�at�ve	would	call	 for	overwhelm�ng	pol�t�cal	 and	popular	 support	
to	be	effect�ve.	It	would	requ�re	first,	that	we	accept	that	m�scarr�ages	of	just�ce	
populate	our	nat�onal	secur�ty	landscape,	and	that	the	state	bears	a	concom�tant	
respons�b�l�ty	to	address	these	�njust�ces.	
	 As	aptly	stated	�n	the	Arar	Report,	“[a]n	�nord�nately	h�gh	pr�ce	�s	pa�d	when	
less	than	accurate	�ntell�gence	�s	rel�ed	upon	by	state	agenc�es,	whether	the	field	
�n	quest�on	�s	that	of	secur�ty	�ntell�gence	or	law	enforcement.	L�ves	and	secur-
�ty	may	be	unreasonably	or	negl�gently	placed	at	r�sk	and,	equally,	l�ves	may	be	
ru�ned	 and	 reputat�ons	 dec�mated	 by	 the	 �ll-adv�sed	 d�sclosure	 of	 or	 rel�ance	
upon	erroneous	or	m�slead�ng	personal	�nformat�on.”186 A	just	soc�ety	requ�res	
that	mean�ngful	remed�es	be	made	ava�lable	to	compensate	those	who	pay	th�s	
�nord�nately	h�gh	pr�ce.187	To	date,	 the	Canad�an	 legal	 system	has	been	 �nad-
equate	to	the	task.
	 Thus,	access	to	just�ce	for	the	wrongfully	accused	�s	cruc�al	on	mult�ple	lev-
els.	For	 the	 �nd�v�duals	 affected,	barr�ers	 to	procedural	 just�ce	are	yet	 another	
source	of	trauma.188	For	soc�ety	at	large,	the	extent	to	wh�ch	our	laws	and	legal	
processes	afford	those	who	are	“collateral	damage”	�n	the	war	on	terror	access	
to	compensat�on	and	exonerat�on	�s	a	measure	of	our	comm�tment	to	democ-
racy.	In	effect,	Almalk�’s	cont�nu�ng	quest	for	just�ce	“const�tutes	a	barometer	of	
[the]	state’s	response	to	emergency,	confl�ct	and	terror�sm.	The	defence	of	access	
r�ghts,	and	l�t�gat�on	related	to	them,	can	be	seen	as	a	l�tmus	test	of	[our]	soc�ety’s	
ab�l�ty	to	respond	to	extrem�ty,	and	a	place	where	the	res�stant	qual�ty	of	law	�s	
tested	and	defended.”189

185	Ka�ser,	supra	note	29.
186	Arar	Report,	supra	note	2	at	337	quot�ng	Stanley	Cohen,	Privacy, Crime and Terror: Legal Rights 

and Security in a Time of Peril	(Toronto:	Lex�sNex�s	Butterworths,	2005)	at	116.
187	An	almost	�dent�cal	argument	was	made	by	Just�ce	Sydney	Rob�ns	�n	h�s	Advisory Opinion on the 

Issue of Compensation for	Steven	Truscott:	“We	are	all	dependent	upon	the	proper	funct�on�ng	
of	the	cr�m�nal	just�ce	system	and	we	must	all	share	the	burden	of	�ts	errors.	Through	no	fault	
of	h�s	own,	Mr.	Truscott	suffered	as	a	result	of	one	of	those	errors.	H�s	loss	should	be	borne	
by	the	commun�ty	as	a	whole,	and	not	by	Mr.	Truscott	alone.	The	state	has	a	moral	obl�gat�on	
—	an	obl�gat�on	that	spr�ngs	from	a	sense	of	 just�ce	and	equ�ty	-	to	prov�de	some	redress	to	
Mr.	Truscott.	The	publ�c’s	�nterest	�n	the	proper	adm�n�strat�on	of	just�ce	—	and,	�ndeed,	the	
publ�c’s	consc�ence	-	demand	that	a	payment	be	made.”	See	Adv�sory	Op�n�on,	supra	note	28.

188	As	 forcefully	 stated	 by	 the	 non-governmental	 organ�zat�on	 REDRESS	 �n	 �ts	 subm�ss�ons	 to	
the	InterAmer�can	Comm�ss�on	on	Human	R�ghts,	“In	certa�n	cases,	access	to	just�ce	�n	and	
of	 �tself	can	have	a	benefic�al	 �mpact	on	the	v�ct�m’s	heal�ng	process.	 In	contrast,	a	den�al	of	
access	 to	 just�ce	 can	 compound	 ex�st�ng	 trauma.”	 See	 Br�ef	 Presented	 to	 the	 InterAmer�can	
Comm�ss�on	on	Human	R�ghts	by	the	REDRESS	Trust	In	the	Case	of	Khaled	El	Masr�	(31	
March	2009)	at	8,	onl�ne:	Amer�can	C�v�l	L�bert�es	Un�on	<http://www.aclu.org/pdfs/safefree/
redressam�cusbr�ef_khaledelmasr�vun�tedstates_30march2009.pdf>

189	Ní	Aolá�n,	supra	note	24	at	92.




