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PART I – STATEMENT OF FACTS 

A. OVERVIEW 

1. This appeal goes to the heart of the issues relating to hostile take-over bids.  The locus 

of debate concerns the level of deference that courts should give to corporate directors’ 

business judgment when taking defensive tactics.   

2. There exists significant uncertainty throughout the country regarding the relationship 

between corporate law and securities law.  Conflicts ensue between the obligations arising 

from the fiduciary duties of the board on the one hand, and between the protection of investors 

and the efficiency of the capital markets on the other.  The Appellant submits that this 

uncertainty must be resolved with an eye to ensuring corporate director accountability.  

3. In BCE Inc v 1976 Debentureholders, this Honourable Court confirmed that directors 

owe their fiduciary duties to the corporation.  Following BCE, despite various competing 

interests and temptations in the context of rapid changes, once a corporation has been put “in 

play”, directors are required to pursue the best interests of the corporation.  On April 18, 2012, 

this Honourable Court dismissed the application for leave to appeal from a decision that 

favoured the stability of a public bidding process unfettered by defensive tactics (SCC Fibrek).    

2008 SCC 69, [2008] 3 SCR 560 [BCE]. 

Fibrek Inc v AbitibiBowater inc, [2012] SCCA No 131 (SCC) (QL) [SCC Fibrek].  

4. The Appellant submits that this Honourable Court ought to modify the business 

judgment rule in the context of take-over bids in a way that reconciles the approaches of 

corporate law and securities law.  Furthermore, the Appellant submits that significant 

safeguards must be kept in place to ensure that directors cannot engage in self-serving 

behaviour under the guise of protecting the best interests of the corporation. 
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5. In the case at bar, the directors of Pandemonium Production Corp. (“Pandemonium”) 

(the “Directors”) lost sight of the corporation’s best interests, and pursued defensive tactics 

with the sole intention to defeat the proposed bid of Charon Entertainment Inc. (“Charon”).   

6. It is crucial that this Honourable Court overturn the decision of the Ontario Court of 

Appeal (the “OCA”) (the “OCA Decision”), which, if left to stand, opens the door to four 

detrimental consequences.   

7. First, it encourages paying deference to the business judgment of directors in the 

context of hostile take-over bids, even when their actions show disregard for the best interests 

of the corporation.  Where directors have hostility toward a bidder, it allows them to “just say 

no” to putting the corporation in play.   

8. Second, in the event of a breach, it deems directors to have complied with the 

provisions of the Canada Business Corporations Act if they breach the provisions at first but 

find ways to eventually comply.   

RSC 1985, c C-44 [CBCA]. 

9. Third, it allows directors to discriminate between same-class shareholders to arrive at 

desired results, and thus override fundamental principles of equality in corporate law.   

10. Last, it prevents hostile bidders from acquiring a Canadian public company even with 

the support of the majority of shareholders.  In this way, the OCA Decision closes the door to 

possible courses of action or measures that protect the best interests of the corporation and its 

shareholders.   

11. Overall, the principles arising from the OCA Decision will, if left to stand, have 

significant repercussions on corporate governance.  At a time when directors of a target 

company must quickly make game-changing decisions, the OCA Decision empowers directors 
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to curtail the requisite analysis of the best interests of the corporation and instead advance their 

own interests.   

12. Furthermore, the OCA Decision will perpetuate the high degree of uncertainty in the 

capital markets by making the success of future hostile take-over bids contingent on the 

interests of individual directors.  These interests will not necessarily align with the best 

interests of the corporation, which will therefore make them impossible to predict.  

B. RELEVANT FACTS 

13. The Appellant brought proceedings against the Directors as a derivative action.  The 

Appellant seeks declaratory relief that, if granted, would clear the way for its bid to proceed 

free of obstacles created by the Respondents.  

(i) Pandemonium’s Poor Performance 

14. Pandemonium is incorporated under the CBCA and is listed on the Toronto Stock 

Exchange (the “TSX”).  It is in the business of producing and distributing video games, movies 

and related forms of entertainment.   

15. Pandemonium’s two largest shareholders are Tartarus Partners LLC (“Tartarus”), and 

Belial Screen Idols Ltd. (“Belial”), who hold 26.3% and 17.2% of Pandemonium’s issued and 

outstanding common shares, respectively.  Belial is also a major shareholder of Charon, 

holding approximately 12.5% of its issued and outstanding shares.   

16. Months before the announcement of Charon’s proposed bid, Belial increased its share 

ownership in Pandemonium.  Charon also purchased shares of Pandemonium, and held 9.8% 

of them at the time of trial.   
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17. Although Charon and Belial used the same broker, Prosperine Securities Limited, 

evidence establishes that different representatives handled their accounts, took instructions 

only from their respective clients and did not communicate with each other.   

Shareholdings Diagram 

 

18. Before trial, things were looking dim for Pandemonium.  Its earnings and cash flow had 

deteriorated to the extent that the company had to lay off staff and delay development of new 

projects to ensure it could continue as a going concern. Tartarus repeatedly expressed 

dissatisfaction with the Directors’ ability to enhance shareholder value and with 

Pandemonium’s share liquidity.  Furthermore, Tartarus advised the Directors that it wished to 

sell or at least reduce its interest in Pandemonium.   

(ii) Charon’s Announcement 

19. On August 17, 2012, an opportunity for Tartarus to sell its shareholdings emerged.  

Charon, another TSX-listed company operating within the same industry, announced its 

intention to make an unsolicited take-over bid to acquire all of the issued and outstanding 

common shares of Pandemonium at a premium.   

20. Tartarus communicated privately to the Directors that it welcomed Charon’s 

announcement and expected the Directors to act responsibly so Pandemonium’s shareholders 
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could “finally get a chance to bail out” (Trial Decision).  Tartarus also advised the Directors of 

its intention to tender the bid if there were no better bids on the table.  However, the Directors 

had other plans in mind.  

Charon Entertainment Inc v Pandemonium Productions Corp et al (2012), at para 9, (Ont Ct J) 
Pluto J [Trial Decision].  

 

(iii) The Rights Plan 

21. On August 20, 2012, the Directors authorized the adoption of a shareholder rights plan 

(the “Rights Plan”) and formed a special committee of independent directors (the “Special 

Committee”). The Special Committee in turn retained counsel, and a financial advisor, 

Astoreth Capital Markets Inc. (“Astoreth”). On August 30, 2012, Astoreth provided the Special 

Committee a valuation of Pandemonium’s shares. 

22. The Special Committee, in consultation with Astoreth, reviewed the possibility of 

alternative bidders and entered into discussions with them. It concluded that Pandemonium was 

unlikely to have any alternatives available. 

23. Astoreth notified Pandemonium that it would not be productive to initiate an auction 

process, as there was likely no acceptable alternative bid forthcoming.  On this basis, the 

Directors determined that Pandemonium could not leverage its offer and the proposed bid was 

guaranteed to be successful. 

24. Despite the wishes of the majority of the shareholders and the lack of prospects of 

realizing greater shareholder value, the Directors concluded that it was best to block Charon’s 

bid. Referring to Charon’s Chair, Pandemonium’s Chief Executive Officer, Mr. Nick Devore, 

expressed this one-track vision as the goal of stopping “that she-devil at all costs!” (Trial 

Decision). 

Trial Decision, supra para 20 at para 19. 
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25. Pandemonium’s legal counsel advised the Directors that Charon would likely succeed 

in having the Rights Plan cease-traded by the Ontario Securities Commission (the “OSC”), as 

there was no reasonable prospect of an alternative offer. 

(iv) The Convertible Notes 

26. Astoreth advised the Special Committee that there was a way for them to significantly 

dilute the majority’s holdings.  However, they also had to get creative to make it happen in 

time for it to have any effect on Charon’s bid.   

27. In 2008, Pandemonium had issued, by private placement, convertible unsecured notes 

(“Convertible Notes”) amounting to $28 million and maturing on December 31, 2012. 

Conveniently, many of these noteholders (the “Noteholders”) were already parties friendly to 

Pandemonium. These parties included relatives of Mr. Devore, existing shareholders, 

Pandemonium’s legal counsel, suppliers and customers and others with business relationships 

with Pandemonium.  

28. Astoreth advised the Special Committee that the conversion of the Convertible Notes 

into common shares would be financially advantageous, as it could increase the total number of 

outstanding common shares by almost 30 million.  Unfortunately, this option was not available 

until December 31, 2012.   

29. Nevertheless, Astoreth and the Special Committee were relentless.  Instead, the Special 

Committee approached the Noteholders with a proposal.  Following discussions, the 

Noteholders agreed to convert their Convertible Notes into common shares. 

30. Pandemonium agreed to add a “sweetener” to this agreement by providing one special 

warrant (“Special Warrants”) for every $2.50 of the principal amount converted.  These Special 
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Warrants were exercisable immediately and entitled the holders to buy one common share of 

Pandemonium for $1.20 if exercised on or before December 31, 2012. 

31. Pandemonium could not easily obtain the consent of the Noteholders to amend the 

indenture governing the Convertible Notes.  Instead, it adopted a resolution to try to alter the 

fact that the Convertible Notes would remain outstanding and continue to accrue interest until 

December 31, 2012.     

(v) The Surrender of the Convertible Notes 

32. On September 6, 2012, the Noteholders surrendered 87% of the principal amount of the 

Convertible Notes and endorsed them for transfer with signed notices irrevocably electing to 

convert them into common shares.  Unlike regular conversions, the Noteholders reserved the 

right to receive the final interest payment on December 31, 2012.   

33. On the same day, the Directors passed a resolution purporting to issue, effective 

immediately, 25,882,500 common shares (the “Conversion Shares”) to the Noteholders who 

had surrendered their Convertible Notes.  The Directors also purported to issue the Special 

Warrants to which they were entitled, and conditionally issue the common shares issuable on 

the exercise of the Special Warrants (the “Warrant Shares”). 

34. The Directors’ resolution included a provision for later adjustment to the number of 

Conversion Shares issued, by either issuing additional Conversion Shares or cancelling some 

of those already issued. However, the adjustment could only occur after December 31, 2012, 

when Pandemonium cancelled the surrendered Convertible Notes. 

35. With encouragement from Pandemonium, 92% of the Special Warrants were exercised 

by the Noteholders that agreed to do so with payment of the exercise price.  Their Warrant 

Shares were therefore also purportedly issued on September 6, 2012.  This diluted the 
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shareholdings of Charon, Tartarus and Belial to approximately 7.2%, 19.2% and 12.6%, 

respectively, of the outstanding common shares of Pandemonium.  

(vi) The Shareholders’ Meeting 

36. On September 28, 2012, Pandemonium held a special meeting of shareholders to 

approve the Rights Plan. Tartarus was not allowed to vote on the resolution as a 

“Grandfathered Person” owning more than 20% of Pandemonium’s shares, rendering it not an 

“Independent Shareholder” under the Rights Plan.  

37. After announcing its intention to make a bid for Pandemonium, Charon also could not 

vote as an “Offeror”. At the meeting, Charon successfully challenged a significant number of 

the proxies solicited by Pandemonium.   

38. Pandemonium claimed that Belial was acting jointly or in concert with Charon under 

section 1.6 of the Rights Plan, so it was not an Independent Shareholder and could not be 

allowed to vote at the meeting.  However, Belial’s votes were critical to the outcome.  

Counting Belial’s votes, only 49.3% of the votes cast were in favour.  On the other hand, 

excluding Belial’s votes, the votes were 62% in favour of passing the resolution.   

(vii) The Judgments Below 

39. At trial, Pluto J found that the Directors breached their fiduciary duties in adopting the 

Rights Plan and in issuing the Conversion Shares and the Warrant Shares.  In the alternative, 

Pluto J found that the Conversion Shares were not validly issued because they were not fully 

paid, contrary to the CBCA, and accordingly set aside the issuance.   

40. In the further alternative, Pluto J found that the Rights Plan contravenes the principles 

of equality between shareholders under the CBCA and accordingly set aside the Rights Plan.  
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Finally, Pluto J found that Belial was entitled to vote its shares of Pandemonium at the meeting 

of the shareholders against the approval of the Rights Plan.   

41. The OCA reversed each of Pluto J’s findings and ruled in favour of the Respondents 

with costs to the Appellant. It held that the Directors did not breach their fiduciary duties with 

the issuance of the Conversion Shares and Warrant Shares and with the adoption of the Rights 

Plan. The OCA further held that the Conversion Shares contained valid consideration and that 

the Rights Plan did not contravene the CBCA. The OCA also held that Belial was not entitled 

to vote at the shareholders meeting, which opposed the approval of the Rights Plan. 



 -10- 

PART II – STATEMENT BY THE APPELLANT 

42. The Appellant submits the OCA erred in holding the following: 

(1) The directors of Pandemonium did not breach their fiduciary duties in approving 

the Rights Plan, and in issuing the Conversion Shares and the Warrant Shares; 

(2) The issuance of the Conversion Shares was not invalid under the CBCA because 

the consideration for such issuance was ultimately received by Pandemonium;  

(3) The Rights Plan did not breach the provisions of the CBCA by discriminating 

between shareholders of Pandemonium; and, 

(4) Belial acted “jointly or in concert” with the Charon in connection with acquiring 

shares of Pandemonium and therefore was not entitled to vote on the adoption of 

the Rights Plan at the shareholder meeting.  
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PART III – ARGUMENT 

A. DIRECTORS BREACHED THEIR FIDUCIARY DUTIES 

43. Directors are responsible for the governance of a corporation.  They have a fiduciary 

duty set out in subsection 122(1) of the CBCA, as follows:  

Every director and officer of a corporation in exercising their powers and 
discharging their duties shall 
 

(a) act honestly and in good faith with a view to the best interests of the 
corporation... 
 

This duty stems from a statutory regime that aims to “curb management’s temptations” 

(Welling, Smith & Rotman). The Directors of Pandemonium failed to meet their fiduciary duty 

in approving the Rights Plan and in issuing the Conversion Shares and the Special Warrants. 

CBCA, supra para 8, s 122(1)(a). 

Bruce Welling, Lionel Smith & Leonard I Rotman, Canadian Corporate Law: Cases, Notes & 
Materials, 4th ed (Markham: LexisNexis Canada Inc, 2010) at 335. 

 

(i) The Business Judgment Rule and NP 62-202 

44. Pursuant to paragraph 122(1)(a) of the CBCA, directors have a fiduciary duty to act in 

good faith and in what they honestly believe to be in the best interests of the corporation 

(Peoples).  In some instances, directors may be required to consider the impact of corporate 

decisions on shareholders or particular groups of stakeholders (Peoples).   

Peoples Department Stores Inc (Trustee of) v Wise, 2004 SCC 68 at para 42, [2004] 3 SCR 461 
[Peoples]. 
 
BCE, supra para 3 at para 37. 
 

45. In each case, the question is whether the directors acted in the best interests of the 

corporation, “having regard to all relevant considerations” (BCE).  This fiduciary duty is a 

broad, contextual concept (BCE).  It is not confined to short-term profit or share value, but 

rather looks to the long-term interest of the corporation (BCE).   
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BCE, supra para 3 at paras 38, 62, 82. 

46. When faced with an unwelcome take-over bid, the role of the target’s directors is to 

advise shareholders whether to accept or reject the bid (Producers Pipelines).  Directors must 

provide information to shareholders to assist them in making the right decision (Producers 

Pipelines).   

347883 Alberta Ltd v Producers Pipelines Inc, 80 DLR (4th) 359, [1991] 4 WWR 577 (Sask 
CA) [Producers Pipelines].    
 
BCE, supra para 3 at para 112. 
 

47. This Honourable Court reinforced the business judgment Rule in BCE.  While 

directors’ decisions are not required to be perfect, they must fall within a range of reasonable 

choices (Maple Leaf Foods) (BCE). 

Maple Leaf Foods Inc v Schneider Corp (1998), 44 BLR (2d) 115, 42 OR (3d) 177 at 192 
[Maple Leaf Foods].  

  
BCE, supra para 3 at 112.  
 

48. There are considerable restraints on the deference that courts will pay to the business 

judgment of directors. Although directors’ decisions “are not subject to microscopic 

examination with perfect vision of hindsight, they are subject to examination” (UPM OCA), 

and courts may intervene where directors have not been scrupulous in their deliberations (UPM 

SC). 

UPM-Kymmene Corp v UPM-Kymmene Miramichi Inc (2004), 250 DRL (4th) 526, 42 BLR 
(3d) 34 (Ont CA) [UPM OCA]. 
 
UPM-Kymmene Corp v UPM-Kymmene Miramichi Inc (2002), 214 DLR (4th) 496 at para 153, 
27 BLR (3d) 53 (Ont Sup Ct) [UPM SC]. 
  

49. Judicial deference must also be accorded to securities commissions based on their 

broad public interest mandate and specialized expertise (Asbestos).  National Policy 62-202 

enables shareholders of a target company to exercise their fundamental right to dispose of 

shares as they wish without undue hindrance from defensive tactics adopted by the target board 
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(Jorex). It goes further than corporate law in constraining possible conduct of directors by 

rendering their motivations irrelevant. 

Committee for the Equal Treatment of Asbestos Minority Shareholders Ontario (Securities 

Commission), 2001 SCC 37, [2001] 2 SCR 132 [Asbestos]. 
 

National Policy 62-202 – Take-Over Bids – Defensive Tactics, OSC NP 62-202 (13 March 
2002) [NP 62-202]. 
 
Re Canadian Jorex Ltd, 1992 LNONOSC 9, (1992), 15 OSCB 257 at 266 [Jorex]. 

50. NP 62-202 focuses on the results of the actions of the target’s directors and any activity 

that denies or severely limits the shareholders’ access to a take-over bid.  In Re Tarxien Corp, 

the OSC intervened and struck down a shareholder rights plan even though there was no 

evidence that the independent committee of the board was improperly motivated. 

1996 LNONOSC 21, (1996), 19 OSCB 6913. 
 

51. In the context of take-over bids, the Appellant submits that NP 62-202 ought to modify 

the business judgment rule and the principles of fiduciary duties set out in BCE.  NP 62-202 

represents the directives of the most specialized experts in Canada dealing with issues 

pertaining to securities that affect the public interest.  The Quebec Court of Appeal recently 

recognized the important function of securities commissions by finding that their decisions 

warrant the greatest deference (QCCA Fibrek). 

AbitibiBowater inc (Produits forestiers Résolu) c Fibrek inc, 2012 QCCA 568 at para 36, 100 

BLR (4th) 265 [QCCA Fibrek].  

52. Similarly, the British Columbia Court of Appeal upheld a decision of the British 

Columbia Securities Commission (the “BCSC”) to issue a cease-trade order against the 

shareholder rights plan of a take-over target company at the request of the bidder (BCCA Lions 

Gate).  The BCSC found there was no evidence that the directors failed to discharge their 

fiduciary duties (BCSC Icahn Partners).  The BCSC then found it was in the public interest to 
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issue the cease-trade order so that shareholders could be afforded the opportunity to respond to 

the take-over bid (BCSC Icahn Partners).   

Lions Gate Entertainment Corp v Icahn Partners LP, 2010 BCCA 231, 75 BLR (4th) 71 [BCCA 
Lions Gate].   
 
Re Icahn Partners LP, 2010 LNBCSC 395, 2010 BCSECCOM 432 [BCSC Icahn Partners]. 

 

53. When directors resort to defensive tactics, the Appellant proposes that this Honourable 

Court adopt a two-prong test that asks the following:  

(1) Whether directors made their decisions within a range of reasonableness by 

pursuing the best interests of the corporation, pursuant to the business judgment 

rule; and,  

(2) Whether directors made every reasonable attempt to maximize shareholder value.   

This approach is consistent with the business judgment rule insofar as it motivates directors to 

exercise their fiduciary duties in a way that keeps corporations competitive.   

54. The Appellant submits that strict adherence to the business judgment rule, as it now 

stands, would open the door to allowing self-serving behaviour by directors under the guise of 

protecting the best interests of the corporation.  It would reinforce the current divide between 

the approaches of the courts and of the securities commissions.  

55. Maintaining this divide would perpetuate the uncertainty that directors face when 

exercising their business judgment as well as the uncertainty in the capital markets.  

(ii) The Directors’ Breach  

56. On April 18, 2012, this Honourable Court dismissed the application for leave to appeal 

from a decision that favoured the stability of a public bidding process unfettered by defensive 

tactics (SCC Fibrek).  AbitibiBowater Inc (“Abitibi”) announced its intention to launch a take-

over bid to acquire all issued and outstanding shares of Fibrek inc. (“Fibrek”) (QCCA Fibrek).  
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It had the firm support of Fibrek’s three largest shareholders. However, Fibrek's directors 

considered the bid inadequate and took steps to solicit the bid of another corporation. Consequently, 

the Bureau de décision et de révision en matière de valeurs mobilières made an order to cease-

trade the defensive tactics.  

SCC Fibrek, supra para 3.  
 
QCCA Fibrek, supra para 51.  
  

57. The Appellant submits that this Honourable Court should similarly find that 

Pandemonium’s Directors breached their fiduciary duties when approving the Rights Plan and 

when issuing the Conversion Shares and Warrant Shares.  The Directors took the actions 

merely to dilute the shareholdings of Charon, Tartarus and Belial to defeat Charon’s proposed 

bid. In doing so, they disregarded the wishes of Pandemonium’s shareholders and the best 

interests of the corporation.   

58. The Directors undertook actions that fell outside the range of reasonableness in the 

circumstances.  The phrase “best interests of the corporation” means the maximization of the 

value of the corporation itself (Peoples).  No evidence shows that the Directors instructed the 

Special Committee to contemplate the advantages to Charon’s bid. A reasonable review of 

transactions necessarily involves engaging in such analysis.     

Peoples, supra para 44 at 42. 

59. More specifically, no evidence shows that the Director’s considered the strategic 

implications of the take-over.  The offer came from another TSX-listed issuer in the same 

industry at a time when Pandemonium’s earnings and cash flow were deteriorating (Trial 

Decision).  They had to lay off key staff and delay development of new projects to continue to 

service their debt (Trial Decision). 

Trial Decision, supra para 20 at para 5.  
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60. Pandemonium’s largest shareholder, Tartarus, told the Directors that it wanted to 

reduce its interest in Pandemonium (Trial Decision).  It was dissatisfied with the Directors’ 

performance and welcomed Charon’s announcement (Trial Decision). The Appellant submits 

that this raises a presumption, which has not been rebutted, that the Charon’s proposed bid was 

at a fair price.     

Trial Decision, supra para 20, at para 9.   

61. Upon their assessment, the Special Committee and Astoreth recommended that it was 

unlikely that Pandemonium could attract an alternative bidder or propose an alternative 

transaction that would realize value for its shareholders (Trial Decision).  In addition, no 

evidence shows that the Directors sought to negotiate the proposed price.   

Trial Decision, supra para 20 at para 18.   

62. As Pluto J found, this raised a suspicion, which has not been rebutted, that the 

Directors’ decision-making reflected hostility to Charon, which Mr. Devore vocalized in 

saying “We’ve got to stop that she-devil at all costs!” (Trial Decision).  This approach reflected 

the Directors’ one-track intention to defeat the bid at the expense of considering any other 

viable option.  

Trial Decision, supra para 20 at para 19.   

63. Furthermore, no evidence showed that future market conditions and Pandemonium’s 

own financial position would improve to attract better offers or to allow other transactions to 

realize greater shareholder value.   

64. In the alternative, the Directors failed to formulate a plan to achieve greater shareholder 

value.  This ran contrary to the pursuit of Pandemonium’s best interests as a corporation in the 

context of dissatisfied shareholders.    
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(iii)  Shifting Burden of Proof  

65. The Appellant submits that this Honourable Court ought to adopt a shifting burden of 

proof in the context of take-over bids, consistent with the courts’ decisions in Exco Corp Ltd v 

Nova Scotia Savings & Loan Co (adopting the court’s approach in Teck Corp Ltd v Millar), 

and in Producers Pipelines.  

(1987), 35 BLR 149, 78 NSR (2d) 91 (NSSC) [Exco Corp]. 

(1972), 33 DLR (3d) 288, [1973] 2 WWR 385 (BCSC) [Teck]. 

66. In Exco Corp, the court held that, in exercising their power to issue shares, the onus is 

on the directors to show that their decisions were in line with the best interests of the 

corporation.  Similarly, in Producers Pipelines, the court held that directors must be able to 

demonstrate that they exercised their duties in good faith to the benefit of the corporation and 

its shareholders.   

Producers Pipelines, supra para 46 at 402 cited to 80 DLR (4th) 359. 

67. Thus, the Appellant submits that the onus is on the Directors to demonstrate that they 

discharged their fiduciary duties to Pandemonium, and they have failed to discharge that onus 

in this case.  

(iv) No “Just Say No” Defence  

68. The Appellant submits that this Honourable Court should follow recent decisions that 

have rejected the “just say no” defence, in order to enhance director accountability.  

69. In BCSC Lions Gate, the BCSC relied heavily on the primary objective of NP 62-202, 

which is to protect the bona fide interests of the shareholders of the target company.  Central to 

this objective is the protection of the fundamental right of each shareholder to decide whether 

or not to accept the hostile bid.  Consequently, the BCSC decided that shareholder rights plans 

can only be used as a temporary defence but not to block a potential bid indefinitely.  
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NP 62-202, supra para 49, s 1.1(2). 

70. In reaching its conclusion, the BCSC expressly rejected the position that Pulse Data 

and Neo Material stood for the proposition that a target company can “just say no”.  This 

principle cannot coexist with the principle that shareholders must always have the ability to 

decide whether to tender a bid (Pulse Data).   

Re Neo Material Technologies Inc, 2009 LNONOSC 638, (2009), 32 OSCB 6941; aff’d 2010 
BCCA 231 [Neo Material]. 
 
Re Pulse Data Inc, 2007 ABASC 895 [Pulse Data]. 

71. The Appellant submits that this Honourable Court should follow these recent decisions.  

Adopting this approach would enhance director accountability by requiring directors to 

continue to make attempts to increase shareholder value either by taking steps to find a better 

bid or alternative transactions.  Consequently, the Directors should not be allowed to just say 

no to Charon’s proposed bid.  

B. ISSUANCE OF CONVERSION SHARES WAS INVALID  

72. The Appellant submits that Pandemonium breached subsection 25(3) of the CBCA by 

issuing the Conversion Shares before consideration was received.  The issuance was invalid 

and therefore should be set aside. 

(i) Breach of CBCA 

73. Subsection 25(3) of the CBCA states the following:  

A share shall not be issued until the consideration for the share is fully paid in 
money or in property or past services that are not less in value than the fair 
equivalent of the money that the corporation would have received if the share 
had been issued for money. 
 

The CBCA defines “property” in subsection 25(5) as follows: 

For the purposes of this section, “property” does not include a promissory note, 
or a promise to pay, that is made by a person to whom a share is issued, or a 
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person who does not deal at arm’s length, within the meaning of that expression 
in the Income Tax Act, with a person to whom a share is issued. 
 

74. Accordingly, consideration for shares must be fully paid before they can be found to be 

validly issued.  A share, once properly issued, becomes property (Welling).  Legal concepts 

like property either exist or do not exist depending on what the law says, and in this instance 

shares can only come into existence once they are issued (Welling).  For the purpose of section 

25, the concept of property does not include a promise to pay.  An attempt to issue a share in 

violation of the CBCA must therefore fail.   

BL Welling, Corporate Law in Canada: The Governing Principles, 3d ed (Mudgeeraba, 
Queensland: Scribblers Publishing, 2006) at 597-98. 
 

75. In Dunham v Apollo Tours Ltd, shareholders applied to have the corporation wound up.  

One of the plaintiffs was named in the corporate constitution as a “first director” but had never 

paid the issue price for the share he claimed to hold.  Consequently, the court held that he was 

not a shareholder.   

(1978), 86 DLR (3d) 573, 20 OR (2d) 3 (Ont H Ct J). 

76. In Javelin International Ltd (Receiver of) v Hillier, the court found that subsection 

25(3) rendered the issuance of the share impossible under the CBCA.  The court in Monquart 

Hardwoods Ltd v Canada made a similar finding pursuant to the New Brunswick Business 

Corporations Act. 

40 BLR 249, [1988] RJQ 1848 (Que Sup Ct (Civ Div)) [Javelin]. 

99 DTC 818, [1999] 2 CTC 2923 (TCC). 

SNB 1981, c B-9.1, s 23(5). 

77. As found by Pluto J, when Pandemonium issued the Conversion Shares on September 6, 

2012, it merely received its Convertible Notes, which were not convertible into common shares 
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until December 31, 2012 (Trial Decision).  The Convertible Notes did not constitute “property” 

as contemplated by subsections 25(3) and 25(3) of the CBCA.   

Trial Decision, supra para 20 at para 47. 

78. The text of subsection 25(3) mandates that shares cannot be issued until consideration 

is fully paid.  The critical point in the analysis is the time when consideration passed, which 

did not occur until 116 days after the delivery of the Convertible Notes.     

79. The Convertible Notes also remained outstanding and continued to accrue interest until 

December 31, 2012.  The conversion notice expressly reserved their right to receive the final 

interest payment “coupon” on December 31, 2012.  This agreement cannot stand as the 

Directors cannot claim that consideration passed while at the same time allowing the 

Noteholders to continue to enjoy the benefits of a Convertible Note they no longer hold.  This 

benefit cannot be derived out of thin air.   

80. The Director’s resolution included a provision for later adjustment of the number of 

Conversion Shares issued, by either issuing additional Conversion Shares or cancelling some 

of the shares purportedly issued on September 6, 2012 (Trial Decision).  Therefore, any 

potential transfer of consideration was exacerbated by this resolution.   

Trial Decision, supra para 20 at para 29. 

81. The adjustment could only occur after December 31, 2012.  Allowing Pandemonium to 

cancel the Convertible Notes that were surrendered to it made it impossible to determine with 

certainty whether subsection 25(3) could be met as the value of the Conversion Shares could 

not be properly ascertained on the date of issuance. 

82. If this Honourable Court were not to find a breach, this would open the floodgates to a 

flurry of transactions in which directors enter into share purchase agreements that crystallize at 
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a later time for contingent values.  While these values cannot be determined at the outset, the 

agreements would still be found valid if the legal requirements of the transactions are met at a 

later time.   

(ii) Invalid Shares 

83. In Javelin, the court found that the “imperative word ‘shall’ [in subsection 25(3)] 

indicates that if in fact shares are issued for an inadequate consideration, the issuance is a 

nullity as between the issuer corporation and the registered holder.”  The Appellant submits 

that this Honourable Court ought to follow this approach.  The text of the provision makes it 

clear that, in order for shares to be issued, consideration must pass.  Failure to do so should 

result in a finding that the shares are invalid.   

Javelin, supra para 76 at para 24. 

84. Had Parliament intended for alternative remedies to flow from a breach of subsection 

25(3), it would not have worded the provision in the form of a condition precedent.  Instead, it 

would have added qualifying provisions specifying other remedies. 

85. The Appellant submits that the plain meaning of subsection 25(3) constitutes definitive 

evidence of Parliament’s intent.  Other factors should not be relied upon to create ambiguity in 

a way that casts doubt on the meaning of the text that is otherwise plain (Sullivan, “On the 

Construction of Statutes”).  

Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed (Markham: LexisNexis Canada 
Inc, 2008) [Sullivan, “On the Construction of Statutes”].  
 

86. This Honourable Court ought not to set a precedent that would permit directors to 

circumvent the mandatory language in the CBCA in favour of an outcome that benefits their 

interests.  The Directors had the opportunity to control the outcome at the time.  It should not 
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lie at their hands to breach the CBCA and, with the benefit of hindsight, ask this Honourable 

Court to approve it.  

87. While setting aside the transaction may be harmful to Pandemonium, failure to do so in 

this case may set a harmful precedent to the future governance of take-over bids in Canada.  In 

the context of take-over bids, where there can be multiple rapid developments occurring 

simultaneously, it is important that directors follow the letter of the law and do not concoct 

shortcuts to arrive at desired outcomes that carry the potential to harm the economy and the 

public interest.  

C. THE RIGHTS PLAN BREACHES THE CBCA 

88. Pandemonium’s Rights Plan breaches subsections 24(3) and 24(4) of the CBCA. 

Subsection 24(3) of the CBCA provides the following: 

Where a corporation has only one class of shares, the rights of the holders 
thereof are equal in all respects and include the rights 
 
(a) to vote at any meeting of shareholders of the corporation; 
(b) to receive any dividend declared by the corporation; and 
(c)  to receive the remaining property of the corporation on dissolution. 
 

89. Additionally, subsection 24(4) provides the following:  

The articles may provide for more than one class of shares and, if they so 
provide, 
 

(a)  the rights, privileges, restrictions and conditions attaching to the shares 
of each class shall be set out therein; and  
 

(b)  the rights set out in subsection (3) shall be attached to at least one class 
of shares but all such rights are not required to be attached to one class. 

90. Pursuant to paragraph 24(4)(b), the three rights from subsection 24(3) must attach to at 

least one class of shares. Paragraph 24(4)(a) provides that any variation of these rights is to be 

set out within the articles of incorporation.  
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CBCA, supra para 8, s 24. 

91. The Appellant submits that the OCA failed to apply entrenched canons of statutory 

interpretation as well as principles of corporate law to the CBCA.  

(i) The Failure to Consider the Canon of “Implied Exclusion”  

92. Charon, Tartarus, Belial and the minority are all same class shareholders. Nevertheless 

the Rights Plan discriminates between the minority and majority. This clearly contravenes 

subsections 24(3) and 24(4) of the CBCA.    

93. Legislation is drafted with regard to how it will be interpreted (Interpretation Act). This 

Honourable Court adopted Driedger’s purposive approach, which requires that a broad, 

contextual and harmonious reading be given to the provisions’ words, the scheme of the Act, 

the object of the Act, and the intention of Parliament (Rizzo). 

Interpretation Act, RSC 1985, c I-21, s 1(1). 

Elmer A Driedger, Construction of Statutes, 2d ed (Toronto: Butterworths, 1983).  

Re Rizzo & Rizzo Shoes Ltd, [1998] 1 SCR 27, 154 DLR (4th) 193 [Rizzo]. 

94. The purpose of subsection 24(3) is shareholder equality, which is stated within the 

provision. Parliament made the importance of this phrase clear by expressly adding it in 1917 

(RSC 1917). Consequently, the meaning of the statute was made readily apparent – the “rights 

of holders [of shares] are equal in all respects” (CBCA). 

Canada Business Corporations Act, RSC 1917, c C-12 [RSC 1917]. 

95. The textual argument of expressio unius est exclusio alterius, i.e. implied exclusion,  

provides that where a statute specifies exception to a general rule, these exceptions comprise an 

exhaustive list. Additional exceptions should not be read into the provisions (Zeitel). 

Zeitel v Ellscheid, [1994] 2 SCR 142 at para 19, 113 DLR (4th) 609 [Zeitel]. 
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96. The Rights Plan has in effect assigned unequal rights to shares of the same class. It is 

clear that in drafting section 24, Parliament could not have prescribed a method of alteration of 

shareholder equality in one instance, by amending the articles of incorporation, and yet left the 

door open to other creative methods (Sullivan, “Statutory Interpretation”). By not following the 

prescribed method, the Rights Plan therefore contravenes the combined effect of subsections 

24(3) and 24(4).  

Ruth Sullivan, Statutory Interpretation (Concord: Irwin Law, 1997) at 188-190 [Sullivan, 
“Statutory Interpretation”].  
 

97. Had Parliament intended for another interpretation, Parliament would have explicitly 

used general terms or different words. It would not have mentioned one while saying nothing 

of the others. This would be illogical (Sullivan, “Statutory Interpretation”).   

CBCA, supra para 8, s 24. 

Sullivan, “Statutory Interpretation”, supra para 96 at 188-190.  

(ii) Bijural Legislation Was Not Contemplated 

98. It is a principle of statutory construction that the meaning of a bilingual provision is 

derived from both the English and the French versions read together.  Thus, statutes enacted in 

both official languages hold equal authority (Language Rights).  

Reference Re Manitoba Language Rights, [1992] 1 SCR 212 at para 1, 88 DLR (4th) 385 

[Language Rights]. 

99. Subsection 24(3) is given a much broader application than its English counterpart by  

virtue of the language used. The French subsection uses the phrase “dont le capital social est 

formé d’une seule catégorie d’actions, détiennent des droits égaux incluant ceux”, which 

translates to “whose share capital is composed of one class, hold equal rights including 

those…” (Translated by Author). 

CBCA, supra para 8 at s 24(3). 
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100. Parliament extends this provision across share capital. It does not limit it solely to 

formal classes, whereas the English version does. The effect of this discrimination is that these 

rights must be considered in a larger context. The fact that Pandemonium only has a single 

outstanding share class emphasizes that these rights must be afforded to all of its shareholders 

and not altered depending upon the identity of the individual holders (Crain). 

Bowater Canada Limited v RL Crain Inc (1987), 46 DLR (4th) 161, 39 BLR 34 at para 5 (Ont 

CA) [Crain]. 

(iii) Same Class Shares are to be Fungible 

101. In Crain, the OCA adopted the principle that the rights of the holders of any class of 

shares are equal in all respects. Consequently, when issuing shares to the same group of 

purchasers, directors may not select specific purchasers to receive special rights, but not make 

these same rights available to other purchasers. What directors may do, however, is offer 

shares that, when purchased by anyone, are packaged with additional rights as a sweetener.  

Crain, supra para 100 at para 6.  

CBCA, supra para 8, s 24. 

102. The concept of shareholder equality pervades corporate law and, although the OCA was 

correct in stating that shareholder equality may not apply to a new issuance of common shares 

“packaged” with warrants as a “sweetener” (Trial Decision), it surely extends to the 

outstanding common shares.  At common law, all shares have equal voting rights, but under 

the CBCA, the corporation's articles of incorporation may provide otherwise (CBCA) 

Trial Decision, supra para 20 at para 25. 

CBCA, supra para 8, s 144. 

103. In the case at bar, the OCA failed to recognize that shares of the same class are to be 

identical and that Crain is not limited in its application to subsection 24(3). The Appellant 



 -26- 

submits that the Rights Plan prejudices a group of same class shareholders and conveniently 

seizes control from those whose interests are adverse to the Directors’.  

104. In Producers Pipelines, the court considered the role of defensive tactics generally, and 

emphasized that the primary importance of shareholders rights is to allow them “to decide to 

whom and at what price they will sell their shares”. It is also an animating principle of 

securities legislation that the shareholders of a target company should be allowed to make 

informed decisions in respect of bids (NP 62-202). Shareholder democracy is to dispense 

equality to equals and unequals alike. The OCA Decision denied the three largest shareholders 

this fundamental right. 

NP 62-202, supra para 49. 

Producers Pipleline, supra para 46 at para 15.  

105. The locus of this concept is that a share is not to change in benefit based upon the 

identity of the holder (McClurg) (Crain). If only one class of share exists, shareholder equality 

must apply across the entire class. Prima facie, subsection 24(3) affords shareholders of a 

single share class corporation “the right to vote at all shareholder meetings.” Therefore, if 

voting rights are to vary, separate classes of shares must be created (Jacobsen).  

McClurg v Canada, [1990] 3 SCR 1020 at para 24, 76 DLR (4th) 217 [McClurg].  

Crain, supra para 100 at para 5.  
 

Jacobsen  v  United  Canso  Oil  &  Gas  Ltd  (1980), 113  DLR  (3d)  427, 11 BLR 313 (Alta 
QB) [Jacobsen]. 
 

106. The Appellant submits that does not provide directors with the discretion to ignore, or 

contract out of section 24 rights that are otherwise to be equal in all respects Section 29 of the 

CBCA provides directors with the option to issue “certificates, warrants or rights to acquire 

securities of the corporation” when provided for in the constating documents (CBCA). 

CBCA, supra para 8, ss 24, 29. 
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107. Entrenched corporate law principles limit the flexibility available to directors when 

formulating shareholder rights plans. Pandemonium’s Directors failed to act within their 

limitations.  Both Jacobsen and Crain recognize that the principle that shareholder rights must 

attach to the corporation's shares is more than a mere contractual right. Therefore, shareholders 

may not agree to circumvent this principle.  

Jacobsen, supra para 105 at para 36.  

Crain, supra para 100 at para 5. 

108. Pandemonium will have effectively implemented unlawful “rights, privileges, 

restrictions and conditions” as the Rights Plan provides group of same class shareholders with 

a benefit that it does not provide to other holders of the same class (Crain) (McClurg).  

Crain, supra para 100 at para 6.  
  

McClurg, supra para 105 at 24. 

109.  The OCA failed to recognize that, although two distinct concepts of “rights” exist, the 

subsection 24(3) rights may not effectively be silenced by directors contracting out additional 

section 29 “rights, privileges, restrictions and conditions” to a select group. Simply put, 

allowing this blatant contravention would render shareholder equality a fiction devoid of 

reality.  

 CBCA, supra para 8, s 24(3). 

110. When issuing rights, directors must abide by foundational corporate law principles. 

Directors may not issue rights to a select few shareholders at their sole discretion. In principle, 

the OCA Decision denies the three largest shareholders the right to shareholder equality.  

 CBCA, supra para 8, s 24. 
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111. The effect of the OCA Decision is to give minority shareholders greater control of 

Pandemonium than a group of majority shareholders.  It is in the public interest lies to allow 

shareholders of a target company to exercise the rights of share ownership.  

112. What use is a vote if directors may implement rights to allocate control and invalidate 

the codified subsection 24(3) rights? The bid is for the sole property that these shareholders 

hold: shares. The bid does not involve an operational decision nor is it an asset sale. It concerns 

a key governance decision regarding the sole property of the shareholders.   

CBCA, supra para 8, s 24(3). 

113. Therefore, if shareholder democracy is to permeate equity markets, it cannot do so in 

some instances and refrain from doing so in others. A shareholder rights plan may not be 

instilled by directors with the intention to overthrow a majority vote of same class shareholders. 

Pandemonium’s Rights Plan has been instilled for this sole reason.  

(iv) Pandemonium’s Failure to Follow its Constating Documents as Drafted 

114. The OCA Decision effectively constructs two classes of shareholders from a sole 

outstanding class: (i) a minority group that is allowed to vote; and, (ii) a majority group that, 

by way of their shared position, is excluded from exercising their codified right to vote.  In 

McClurg this Honourable Court found that a constructive class may offend the principles of 

shareholder equality (McClurg). In the case at bar, this discriminatory treatment contravenes 

the democratic considerations of subsection 24(3).  

 CBCA, supra para 8, s 24(3). 

 McClurg, supra para 105, at para 26. 
 

115. In Re Standard Manufacturing Company, a proposed arrangement was found to have 

constructively devised two classes of shares and, therefore, to have breached subsection 24(3). 

The court found that the arrangement did not treat the shareholders equally but rather as two 



 -29- 

classes that conferred rights to only one class. Pandemonium’s Rights Plan similarly divided a 

sole class of shares into two distinct, fictional classes: voting and non-voting.  

(1984), 5 DLR (4th) 697 at para 6, 132 APR 150. 
 

116. Pursuant to McClurg, corporate directors who want to alter the subsection 24(3) rights 

must do so by altering the corporate constitution. Otherwise, if a corporation has a single class 

of shares, all three rights are to solely apply to this class. McClurg was concerned with 

subsection 24(3)(b), the right to a dividend; however, the Appellant submits that there is as 

much, if not more, import in protecting a shareholders’ rights to vote as there is in protecting 

their right to a declared dividend.  

 McClurg, supra para 105, at para 26. 

117. On its face, section 22 of the Ontario Business Corporations Act, which is the 

equivalent provincial statutory provision to subsection 24(3) of the CBCA, only requires that a 

single share class corporation have (i) the right to vote; and, (ii) the right to receive the residual 

capital of the corporation on dissolution (OBCA).  Ontario corporate law clearly allocates 

greater value to these two rights than to a declared dividend. The OCA has abdicated 

Pandemonium of its statutory obligation to allow shareholders to duly voice their decision. 

RSO 1990, c B-16 s 22 [OBCA]. 

CBCA, supra para 8, s 24(3). 

118. Pandemonium’s constating documents do not provide the minority shareholding group 

with any separate voting rights that allow for the majority shareholders votes to be quashed. In 

fact, the constating documents do not provide any form of distinct treatment for any class of 

shares. Without an amendment to these documents, the Rights Plan breaches section 24 by 

discriminating against a distinct group of same class shareholders (Ballard). 

820099 Ontario Inc v Harold E Ballard Ltd (1991), 3 BLR (2d) 113, [1991] OJ No 266 (Ont 

Ct (Gen Div)) (available on QL) [Ballard]. 
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119. A shareholder obtains the same entitlements made available to other same class 

shareholders through the subsection 24(3) rights (Yalden). Prima facie, the rights rank pari 

passu - i.e. the shareholders participate in the benefits of membership equally (Schmitthoff). 

Only when a company divides its share capital into classes with the subsection 24(3) rights 

distributed accordingly may shareholder equality be displaced (Crain)  

Robert Yalden, “Controlling the Use and Abuse of Poison Pills in Canada: 347883 Alberta Ltd 

v Producers Pipelines Inc” (1992) 37 McGill LJ 887 [Yalden]. 

 

Clive M Schmitthoff, Palmer's Company Law, 23rd ed, vol 1 (Agincourt: The Carswell 
Company Ltd, 1982) at 387 [Schmitthoff]. 
 

Crain, supra para 100 at para 6. 
 

120. Crain concerned discrimination stemming from a provision within a company’s articles 

of incorporation. The provision provided unequal treatment to same class shareholders and was 

therefore deemed invalid. The division of shares into different classes is a prerequisite to 

deviation from the presumption of equality, with respect to shareholder entitlements, is (Crain). 

The rationale for this can be traced to the principle that shareholder rights attach to the shares 

themselves and not to shareholders (Schmitthoff).  

Schmitthoff, supra para 119 at 387.  
 

McClurg, supra para 105, at 26. 

Crain, supra para 100 at para 6.  

121. If the OCA Decision were to stand, the court would allow for the Directors to sidestep 

paragraph 24(4)(a) and successfully discriminate without an amendment to the corporation’s 

constating documents. This would directly contravene the CBCA and the common law.  

D. BELIAL DID NOT ACT “JOINTLY OR IN CONCERT” 

122. The assertions against Charon are nothing but mere innuendo and speculation, which is 

suspicion by another name. Neither plausibility nor suspicion satisfies the applicable standard. 
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The Appellant submits that on a balance of probabilities the fact is that Belial acted as an 

independent shareholder and not “jointly or in concert” with Charon.  

123.  “Jointly or in concert” is defined in section 1.6 of the Rights Plan, section 1.9 of 

Multilateral Instrument 62-104, and subsection 91(1) of the Ontario Securities Act. These 

provisions outline the two contexts of how the phrase is used in take-over bids: (i) to determine 

whether a take-over bid has been made; and, (ii) to determine voting thresholds (Nicholls).  

RSO 1990, c S.5, s 90(3), 91(1) [OSA].  
 
Christopher C Nicholls, Mergers, Acquisitions, and other Changes of Corporate Control (Irwin 
law: Toronto, 2012) at 112 [Nicholls]. 
 
Multilateral Instrument 62-104 – Take-Over Bids And Issuer Bids, MI 62-104 s 1.9 [MI 62-
104]. 
 

124. The purpose in interpreting “jointly or in concert” is to determine a voting threshold. 

The requirement for the joint actors to make “offers to acquire” means that an “agreement not 

to tender” or an “agreement to tender” will not by itself deem the agreeing party a joint actor, 

as the agreement may not involve an “offer to acquire” (OSA) (Nicholls).  

OSA, supra para 123, ss 90(3), 91(1)  

Nicholls, supra para 122 at 113. 

MI 62-104, supra para 122, ss 1.9(1)(a)(i), 1.9(1)(a)(ii). 

125. Pursuant to section 1.6 of the Rights Plan, the following persons are deemed to be 

acting “jointly or in concert”: (i) any person who has an “agreement, commitment or 

understanding” with the offeror to acquire or offer to acquire target securities; (ii) any 

“affiliate” of an “offeror” is a joint actor; and, (iii) any “associate” of an “offeror” is a joint 

actor (Findlay). Belial does not meet the criteria of any of these circumstances. 

OSA, supra para 123, ss 90(3), 91(1).  

Paul G Findlay, Securities Law and Practice, 3rd ed (Toronto: Thomson Carswell, 2003) at 
§20.4. 
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126. The question of whether parties are acting “jointly or in concert” is one of fact (OSA, 

subsection 91(1)). Answering it requires deference to the securities commissions and the law 

surrounding take-over bids.  

OSA, supra para 123, s 91(1).  

127. The following findings of fact support that Belial did not act “jointly or in concert”: (i) 

Belial and Charon obtained advice from separate representatives regarding share purchases; (ii) 

these representatives only took instructions from their respective clients; (iii) a formal take-

over bid had not been launched; (iv) there is uncontradicted evidence that Belial's nominee 

Director on Charon board did not disclose any of the discussions by Charon's board to Belial 

(Trial Court); and, (v) there exists signed affidavits  as to the findings of fact from the Trial 

Court’s decision (OCA Decision). 

Trial Decision, supra para 20 at para 12, 13, 64. 

OCA Decision, supra para 112 at para 22. 

(i) There is No “Agreement, Commitment, or Understanding” 

128. The mere fact that Belial and Charon purchased shares during the same time period 

does not constitute sufficient evidence to find that they are de facto joint actors.  

129. Subsection 90(3) of the OSA provides that a person is not deemed a joint actor with an 

offeror solely because there is an “agreement, commitment or understanding” that such person 

will tender securities to a formal bid by the offeror. It is only aimed at prohibiting such 

agreements if the effect of such agreements is that the bidder chooses to enter into such 

agreements instead of offering a higher price to the shareholders generally (Re Sears). This is 

not the case with between Charon and Belial as they independently purchased shares. The 

provision, therefore, covers the broadest application of the Pandemonium’s assertion. 



 -33- 

Pandemonium’s sole allegation is that Belial is a joint actor that would vote against the Rights 

Plan and would tender its shares to Charon if a bid was made.  

OSA, supra para 123, s 90(3). 

Re Sears Canada Inc, 2006 LNONOSC 1044, 22 BLR (4th) 267 [Re Sears]. 
 

130. The common law has defined acting “jointly or in concert” as parties acting together to 

bring about a planned result (Drilcorp). Simple discussions between parties do not make them 

joint actors unless the evidence establishes that they were acting to bring a deliberate 

consequence (Drilcorp). Furthermore, acting “jointly or in concert” may only be found if the 

facts establish that the parties in question played an integral role in planning, promoting and 

structuring the transaction to ensure its success beyond their customary role (Re Sears).  

Drilcorp Ltd v Nova Bancorp Investments Ltd et al, No. 0501-02360, March 24, 2005 

(Unreported) (Alta QB) [Drilcorp]. 

  

Re Sears, supra para 129 at para 160.  

131. The common law interpretation of “jointly or in concert” in a take-over bid context 

highlights that it is subject to a semi-strict interpretation. It typically requires an actual or 

formal agreement as it would be dangerous to conclude without strong evidence to the contrary 

that shareholders are to be excluded from voting. (Re Sears) Furthermore, “soft” or “hard” 

lock-up agreements are generally not considered as “agreements” to qualify as “acting jointly 

or in concert” (Re Sterling). 

Re Sears, supra para 129 at para 160. 

Re Sterling Centrecorp Inc (2007), 30 OSCB 6683 at para 108, 2007 LNONOSC 537 [Re Sterling]. 

132. However, in the absence of the proverbial "smoking gun", the claimant must at least 

show evidence to support a finding that the parties have acted “jointly or in concert” (Re Sears). 

In Re Sears, once the Defendant provided evidence for a credible and plausible alternative, the 

court denied the plaintiff’s claim. 
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Re Sears, supra para 129 at para 79.  

133. The OCA made the finding of fact that Charon and Belial did not enter into a formal 

agreement before or after their independent share purchases (OCA Decision). Furthermore, 

there is uncontradicted evidence no information was relayed from Charon’s directors to Belial, 

who, in fact, was found to have acted properly in all instances (Trial Decision).   

OCA Decision, supra para 112 at para 21. 

Trial Decision, supra para 20 at para 64. 

(ii) Belial Does Not Meet The Criteria Of An “Affiliate” 

134. The Appellant submits that Belial does not fall under the definition of “Affiliate”. 

Belial is therefore not contemplated in either of the contexts outlined.  

135. The Rights Plan defines an “affiliate” as a person that directly or indirectly controls, or 

is controlled by, another specified person. The concept of control, in its simplest form, 

questions whether the person under scrutiny has the ability to materially affect the outcome of 

a decision of the subsidiary. It may also be found de jure if a shareholder has greater than 20% 

of the voting shares.  

 OSA, supra para 123, s 1 - “control”. 

136. Clearly neither Charon nor Belial meet the bright line threshold of 20%. Additionally, 

there is no evidence that Belial holds a controlling stake. In fact, evidence points to the 

contrary: Belial holds no control in Charon and all discussions with conflicting interests have 

been addressed properly by the special committee. The Appellant submits that there is no 

evidence that Belial could materially affect Charon; therefore, Belial cannot be deemed an 

“affiliate” pursuant to section 1.6 of the Rights Plan.   
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(iii) The Rights Plan Fails to Capture Belial as an “Associate” 

137. Section 1.6 of the Rights Plan makes clear that its provisions dominate the entirety of 

the Agreement. Section 1.6 begins with the statement, “For the purposes of this Agreement…” 

and thus the section would govern the meaning of “Associate” as defined in section 1.1 within 

section 1.6. The section 1.6 use of “Associate” is modified by the phrase “for the purpose or 

with the intention of exercising jointly or in concert with the First Person”.  

138. The Appellant submits that Belial did not at any point act for the “purpose or with the 

intention of exercising jointly or in concert” with Charon, as is required.  In fact, there exists 

uncontradicted evidence that Belial acted on its own accord (OCA Decision).  

OCA Decision, supra para 112 at para 21.  

139. Furthermore, any uncertainty created by the Rights Plan must be resolved against 

Pandemonium in accordance with the principle of contra preferentium. 

140. As stated within section 1.6, the question is purely one of fact. Without evidence to the 

contrary, Belial may not be an “Associate” of Charon.  It is clear, therefore, that Belial did not 

act “jointly or in concert” with Charon and that the OCA incorrectly held that Belial’s vote 

should not count at the meeting.  

Rights Plan, supra para 137 at s 1.6.  
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Solicitors for the Appellant 

PART IV – ORDER SOUGHT 

141. For all the foregoing reasons, the Appellant requests an order overturning the decision 

of the OCA and reinstating the decision of Pluto J. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th day of February, 2013.  

 

____________________________ 

Solicitors for the Appellant 
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