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Bahdi on the Human Costs of Privacy Law

This article, written by Prof. Reem Bahdi, appeared in The Lawyers Weekly, published by LexisNexis Canada Inc. and is reproduced with
permission.
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THE LAWYERS WEEKLY April 14, 2006

COMMENTARY: What are the human costs of privacy law?

By Reem Bahdi

“The things most peopls want
to know about,” Geonge Bernard
Shaw once observed, “are usually
o of their busainess” As Shaw's
quip implics, the desime for space
safo from the prymg oyes of othos
conatifites a bano human meed
while the impulse to know more
about other people’s business can
degencrate Tto wn end unto il
Partially fiosr this reason, classac lib.
eral theory recogniee s thal privacy
and liberty are inextricably liaked
and posits that the sate should not
be allewed to intrude mito the
spbere of indroidual privacy abseat
comipelling reasoes.

Given the central role that pri-
vagy plays m defiming mdrvidual
dentity and the parameters of
legitimuaie atate a0 ton, privacy hos
found its way mto Canadisn con-
stitutional docrine even though it
Enot exphctly protected m The
Charfer At the same time, how-
ever, privacy is threatened in the
post %11 era. Stanley Coben's Pri-
wacy, Crime and Terror: Legal
Rights and Seourity ima Tisse of
Peril (LexisMexis Canada Inc.,
winch ales publehes The Lawyers

are elevated, can privacy survive T
Given the imperative o prevent
terroriam, when does knowing
what other people are doing or
even what they are thnking
booome the busmess of the sate?

Mational security remaims a
gererally under explored area of
legal incquiry i Canada despite the
steady sream of new books dedi-
cated to the subject. In this con-
text, privagy hos mot yet recenved
the attenBion it deserves in acad-
emic. policy or public circles. .
Only a few years ago, Canadians
appeared more mterestad in the
dirving habiks of the federal privacy
commponer than the sometimes
chilling wamings that emanated
from his office. Coben's text thus
represents a welcome addiion to
the legal lirerature.

Stanky Cohen adeptly traces
the contours of the hberty-se cuniy
trade off m its doctnnal and palicy
dimensions. The tommain covered is
vast, the legislation at issue is
diverse, and the policy debates
prove multifaceted. Yet. he charts
his way through often murky
waters with admirable precimon.
The text a2 well researched and it

disguss foundahional msues hke
“why privagy is valued™ before
entering mio the mimsba of legal
aralysis.

Yet. Coben's approach reflects
two unfortunate trends n Cana-
dian logal hitemure, First, bo does
mot sdeuately assess the mopact of
the war against lermonsm on
people’s bives. Exploning legisla-
ton, cose law and policy doos mot

Coben's, tends to measure the
e off betwoen liberty and secu.
rity by relymg on court cases of
analysis from pohbcians, security
personnel. academics and judges.
The lack of information from
commumnitios most affectod by the
privacy verrus security teade off
represcats an usforhmale omBRon
m our legal hiterature. We cannot
know a law's impact mimply by

“Only a few years

ago, Canadians appeared more
intereated in the dining habits of the federal privacy
commissioner than the sometimes chilling waminge
that emanated from his office. Cohen's text thus
represents a welcome addition to the legal literature.”

el the whole sory about privacy,
anme and kerror o Canadia.

To sdequately asseas the wade
off between liberty and secunity,
woo need 10 know something about
the corsequence s — particu baly the
unintended consequences — of
e legal regimwes under considems
tion. This is particularly true in
relation to the Amri-serrorism dof
a5 ¥t impact is folt most acutely
rough the chilling effect it has on
e reicdual ad it tutional Beboy-

reading legal textn

Secking a mome concrete olabo.
ration o f the mdividual and com.
mumity costs of diluted privacy
protections would give us a fuller
understanding of the hiberty costs
associabed with our patona ] seou.
nity maponses. For example, Anb
empleyees have been fired from
their jobs be cause eaployens mon.
ioring the employess” Internat

suriimg erroncoly concludod that
they were sympathetic to ter-

the resources or because they do
not want o dewy atention o their
expenencs for fear that they will
be shusmed by neighbours and
potential emplovers. The human
conts are st icant but kgal texts
and experts either igmore these soe
nes or they knd b dismes them as
“anecdotal” when assessing the
impact of the war against ter-
ToTEm,

Second most policy-nmakers in
Coansds sccept the zero-sum
model of security as a given. In
other words, they do not ade-
quately question the promise that
eeCunty can  necessarily  be
least some scholars have ques-
tioned this mtellectual paradigm
though it remains the dominant
mxade of analysis for gesernment
decision-makers in Canada and
abmad. More mtellectual work is
nesded in this area.

Pothaps such gops m the legal
literature will be addressed as
nuore shudies are inspired by land-
nuark Canodinn events such as the
Adr India disaster and the Arar

Imquiry.
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